
 

 

►ARIAS | FMO Dutch Entrepenurial Development Bank in Green Loan 
Agreement with BacCredomatic in Guatemala   
►BENNETT JONES |Nippon Steel Commits to $1.15 Billion Investment 
in Elk Valley Resources in Teck Spin Off  
► CAREY | Codelco Raises 900M in Debt Tap  
►GIDE | Air France-KLM inaugural issuance of Sustainability-Linked 
Notes in two tranches for an aggregate principal amount of €1 bn 
►HAN KUN | Biomerieux strategic cooperation with Accunome 
►HOGAN LOVELLS | Assists Percepto to secure groundbreaking FAA 
waiver authorizing drone infrastructure deployment at sites nationwide  
►NAUTADUTILH  | Advises FEMSA on the partial divestment of its 
stake in Heineken 

  

 

P R A C  T O O L S  T O  U S E  
C O V I D - 1 9  S I T E  F O R  A L L  U P D A T E S  

 
P R A C  C O N T A C T S    M E M B E R  D I R E C T O R Y       E V E N T S          

V I S I T  U S  O N L I N E  A T  W W W . P R A C . O R G  

C O N F E R E N C E S  &  E V E N T S  
  Pacific Rim Advisory Council 

  FEBRUARY 2023 e-Bulletin 

 

 

MEMBER NEWS 

COUNTRY ALERTS    

 M E M B E R  D E A L S  M A K I N G  N E W S  

                                     

                                      PRAC Let’s Talk!  
                                       Virtual meeting  - TBA 

 

                                        Conferences 
                                Mexico City April 22 - 25, 2023  - Registration Open  

                                              Hosted by Santamarina y Steta 

 

                                                   New Delhi - October 7—10, 2023  

                                                     Hosted by KOCHHAR & Co.  

 

                                                              Paris TBA 

                                                          Hosted by  GIDE                                                            
                                                      

 

                                 PRAC  2023 Event Connect 
                    Let us know your plans to attend upcoming industry events   

          Prior to event start we will put you in touch with other attending PRAC Delegates. 

                                                               events@prac.org  

      IBA Cartagena  March 22-24 

       PDAC Toronto March 5-8                   ABA Antitrust Wash DC March 29-31 

       IPBA Dubai  March 7-10                                   INTA Singapore  May 16-20 
                                                                                           

                                                                   Full  Details  

                                                            www.prac.org/events                                                 
                      

 

  

►ARGENTINA Secretariat of Trade sanctions cartel exempting one  

party and imposing a  divestiture obligation  ALLENDE BREA  

►CANADA  Accounting for Oil and Gas Revenues Without an Operating 

Agreement    BENNETT JONES 

►CANADA Failure to Prevent Clause : Insurer Has No Duty to Defend 

Parents Named in Negligence Claim  RICHARDS BUELL SUTTON 

►CHILE  New Fintech Law and new reporting entities before the  

Financial Analysis Unit CAREY  

►CHINA Highlights of Draft Revision to the Anti Unfair Competition 

Law  HAN KUN  

►COLOMBIA Fossil Fuel Oxygenation Policy  BRIGARD URRUTIA  

►COSTA RICA  Ordinary Filing of the Ultimate Beneficial Owner (UBO) 

Report  ARIAS 

►FRANCE  Adoption of the CSRD : Sustainability -  A New Pillar of  

Business Performance? GIDE   

►GUATEMALA Employers Annual Report Deadline Feb 28, 2023 

 ARIAS 

►HONG KONG  The final frontier - Hong Kong Court of Final Appeal 

grants leave to appeal in arbitration escalation clauses dispute 

HOGAN LOVELLS 

►INDIA  CBDC Concept Note – India’s move towards digitalizing  

currency  KOCHHAR & CO.   

►MEXICO  Voluntary Programs for Wastewater Discharge Quality  

Compliance SANTAMARNA Y STETA  

NETHERLANDS   Final CSRD mandates more sustainability reporting 

NAUTA DUTILH 

►PHILIPPINES PPP Update  SyCIP   

►SINGAPORE Discharging the burden of proof in a property tax  

appeal: lessons from two recent property tax cases DENTONS RODYK 

►TAIWAN Adoption of FinTech Accelerated by Pandemic – Taiwan 

Regulator Further Lifted Restrictions on Remote Insurance Application 

LEE and LI 

►UNITED STATES  Makeover for the Cosmetic Industry: Legal Style  

DAVIS WRIGHT  TREMAINE  

►UNITED STATES  FDA issues draft guidance on labeling of 

plant-based milk alternatives  HOGAN LOVELLS 

►CITY-YUWA Announces Promotions and New Additions  
►DENTONS RODYK Kicks off  2023 with Introduction NExGen Leaders 
►DAVIS WRIGHT TREMAINE Adds  Leading Litigator and Regulatory 
Advisor to its National Food + Beverage Practice  
►GIDE Announces 13 Counsel Appointments 
►HAN KUN Partner Announcements 
►HOGAN LOVELLS Former D.C. AG Joins Washington DC Office 
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C I T Y  Y U W A  A N N O U N C E S  N E W  A D D I T I O N S  A N D  P R O M O T I O N S

TOKYO, 01 January 2023:  City-Yuwa is pleased to announce: 

Takashi Soga, Shingo Morikawa, Takuro Awazu, Takayuki Sumida, Yusuke Tani, Ryoko Takeda, Yuko Toyoda, Hitomi Sakai, 

Naoyuki Kishimi, Yuka Sakai and Masatsugu Kobayashi have been made Partners of the Firm.  

Yoshitada Ogiso, Izuru Goto, Ayaka Itoh and Fumi Kawashima have been promoted to Of Counsel of the Firm. 

Ayaka Miyata, Yuki Mori, Xiaolong Li (registered foreign lawyer (China)), and Nga Tran Thu Le (attorney admitted in Vi-

etnam) have joined the firm. 

In addition, seven attorneys newly admitted - Arisa Mio, Kazuki Mochizuki, Ryota Nakatani, Miyu Park, Hiroaki Sekoguchi, 

Yuto Takeuchi, and Takahiro Tateno -  have joined the Firm. 

For more information visit us at www.city-yuwa.com  

WELCOME BACK! 

67th InternaƟonal PRAC Conference 

Four Season Hotel 

April 22 ‐ 25, 2023 

Mexico City

Hosted by Santamarina y Steta 

Register online 

www.prac.org/events.php  

Open to PRAC members only
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D A V I S  W R I G H T  T R E M A I N E  A D D S  L E A D I N G  L I T I G A T O R  A N D  R E G U L A T O R Y  
A D V I S O R  T O  I T S  N A T I O N A L  F O O D  +  B E V E R A G E  P R A C T I C E  

08 FEBRUARY ,2023:  Litigator Kimberly Bousquet has joined the nationally recognized Food + Beverage practice at  
Davis Wright Tremaine LLP, expanding the team's litigation, regulatory, and counseling capabilities and positioning the 
group for further growth. 
 
"Kim's passion for this industry infuses everything she does," said Jesse Lyon, co-chair of the DWT Food + Beverage  
industry group. "Our team motto is ‘no dabblers' and Kim absolutely lives up to that promise. She's earned the trust of 
some of the most important and innovative players in the industry and she understands their goals. She will be a  
tremendous asset to our firm and our clients as we continue to build out this market-leading team." 
 
"I've had the pleasure of working alongside the DWT team in the past and have come to appreciate their distinct  
combination of skills," said Bousquet. "They're experienced, practical, and connected. This is a group that's committed to 
delivering transformational projects that provide better outcomes for all—and they're expertly equipped to do so.  
I'm extremely excited to join them." 
 
Bousquet comes to the firm from Thompson Coburn LLP in St. Louis. She will continue to practice from her homebase in 
the Midwest, close by many of DWT's large clients. "We are excited to welcome Kim and support the growth of the firm's 
presence in the Midwest and our nationwide commitment to the food, beverage, and agriculture industry," said Harris Kay, 
partner-in-charge at DWT's Chicago office. 
 
Whether clients need a swift remedy or a sophisticated long-term litigation strategy, Bousquet works diligently to identify 
the straightest path to a successful resolution. She has particular expertise with food and beverage labeling and other  
regulatory compliance issues involving the FDA, USDA, and other agencies—all areas of significant strength at DWT. 
 
Bousquet has extensive experience with class actions and multidistrict litigation. Drawing on her post-graduate studies in 
ecology, conservation biology, and environmental studies, she's been a key player in national lawsuits related to the  
release of genetically engineered plants. 
 
"Kim has a great understanding of the complex regulatory web in which our clients operate and incorporates that  
understanding into her litigation strategy," said Food + Beverage industry group co-chair Jacob Harper. "Her skill at  
helping companies make informed risk-benefit analyses complements her expertise at handling disputes if and when they 
arise. She is going to be a terrific addition to our team." 
 
Bousquet grew up in rural Missouri and received her B.A. in biology from Drury University in Springfield, Mo. She went  
on to concurrently earn a J.D. from the University of Oregon School of Law and an M.S in environmental studies from the 
University of Oregon. She also earned an LLM degree in Food and Agricultural Law at the University of Arkansas School  
of Law, where she developed a sophisticated appreciation of the legal needs and pain points of companies in the food and 
agriculture space. 
 
"DWT's nationally recognized excellence across so many areas that are complementary to my practice—including  
advertising—makes the platform especially promising for me," said Bousquet. "The fact that the firm is well known as a 
national leader in advancing women was a big draw as well." 
 
DWT's robust commitment to DEI is reflected across the firm. This past year, Law360 ranked the firm among the  
industry's top 5 "Ceiling Smashers." The Food + Beverage team is an early participant in the J.E.D.I. Collaborative, a 
group of leading natural products companies seeking to embed justice, equity, diversity, and inclusion into the food  
ecosystem. The firm is the only one in the country that Chambers USA ranks as a Nationwide leader in both  
Food & Beverage categories: Alcohol and Regulatory & Litigation. 
 
For additional informatoin visit us at www.dwt.com    
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D E N T O N S  R O D Y K  K I C K S  O F F  2 0 2 3  W I T H  T H E  I N T R O D U C T I O N  O F  N E X T  
G E N E R A T I O N  L E A D E R S  

SINGAPORE, 06 January, 2023:  Singapore’s Big Five law firm Dentons Rodyk unveiled its new Executive Committee 
and also announced the admission of two outstanding young individuals into the senior partnership of the firm, with effect 
from 1 January 2023. 
 

Election of new Executive Committee for 2023 to 2025 

Comprising both younger and more senior lawyers, this newly elected team is helmed by Managing Partner Gerald 
Singham, together with Joint Deputy Managing Partners Lek Siang Pheng and Edric Pan, and Senior Partners  
Evelyn Ang, Gilbert Leong, Hsu Li Chuan, Lee Liat Yeang and Mark Seah. Evelyn Ang and Mark Seah are the new 
members on the Executive Committee.  

 
Admission of next generation leaders into senior partnership 

Lawyers Ray Chiang and Ng Hui Min have both been admitted into the firm’s senior partnership, joining the ranks of 44 
other Senior Partners of the firm. Their admission is testament to their achievements in their respective practices and also 
showcases the firm’s commitment to developing the next generation of market leaders within the legal industry. 

From Dentons Rodyk’s Corporate practice, Ray is Co-Head of both the Employment practice and the India desk. His main 
areas of practice include mergers and acquisitions, venture capital, venture technology, private equity and employment 
law. 
 

Hui Min has been at the firm for over 15 years in the Litigation and Dispute Resolution department, and her main areas of 
practice encompass commercial litigation and arbitration, insolvency cases, landlord and tenant disputes, real-estate and 
property-related disputes, and employment disputes. 
 

“Being the first and oldest law firm in Singapore, we have had many generations of partners passing through our ranks. 
Admission into the equity partnership of the firm carries great prestige and is a huge honour. The admission of Ray and 
Hui Min, both young and brilliant lawyers, shows our intention to develop and prepare the next generation of leaders.  
Likewise, the firm’s Executive Committee, who steered and guided us through challenges in the recent past, has been  
refreshed to further inspire the Dentons Rodyk family and to keep building on the trust and confidence that our clients 
have in our legal expertise and service delivery,” commented Managing Partner Gerald Singham. 
 

For additional information visit www.dentons.rodyk.com  
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H A N  K U N  P A R T N E R  A N N O U N C E M E N T S  

Han Kun promotes new partners 

BEIJING, 03 January, 2023:  As the new year begins, Han Kun Law Offices is pleased to announce the 2023 promotion 
of new partners.  These new partners are based across Han Kun's offices, covering practice areas such as private equity, 
venture capital, mergers and acquisitions, domestic and overseas securities issuances and listings, banking finance, avia-
tion and aviation finance, structured finance, asset securitization, fintech, asset management, project finance, foreign di-
rect investment, corporate compliance, and dispute resolution. 

Han Kun is committed to providing young lawyers with opportunities for further development, encouraging them to give 
full play to their abilities and helping them to quickly excel by providing more opportunities for responsibility and leader-
ship.  Han Kun values the vitality of these young lawyers and expects them to contribute to the firm's development by 
consistently upholding Han Kun's spirit of always aiming high and adhering to our philosophy of professionalism.  Facing 
the new journey in 2023, let us join hands to tackle new challenges and fulfill new expectations! 

Lei Chen  Ms. Chen specializes in private equity and venture capital investment, mergers and acquisitions, onshore and 
offshore listings, foreign investment, etc.  She is knowledgeable of and experienced in relevant corporate structures and 
project management.  Ms. Chen has represented many Chinese and international investment funds and companies in a 
wide variety of cross-border transactions in different industries such as telecommunications, internet, information technol-
ogy, entertainment, consumer goods, healthcare, biotechnology, and pharmaceuticals. 

Xiaoming Deng   Mr. Deng specializes in securities-related dispute resolution.  He has in-depth knowledge of and exten-
sive experience in handling statutory liability disputes involving financial institutions, such as those arising from securities 
misrepresentation, trustee fiduciary duties, and suitability obligations.  Mr. Deng previously worked in the Legal and Com-
pliance Department of a leading securities company.  He has kept in close contact with the industry for over a decade, and 
has developed profound insights in securities business and law as well as regulatory risk response.  Mr. Deng's clients 
mainly include listed companies and financial institutions in the securities and banking industries. 

Chunyao Lin   Mr. Lin focuses on handling dispute resolution cases arising from business investments and financings, red 
chip investments, control contests, private equity and financial management, mergers and acquisitions, cross-border in-
vestment and trade, real estate and construction projects, etc.  Mr. Lin attaches great importance to combining dispute 
resolution with non-contentious legal services, and excels at resolving disputes by drawing on his transactional lawyer ex-
perience and through various ADR (alternative dispute resolution) measures. 

Long Liu    Mr. Liu specializes in dispute resolution, with a focus on complicated cross-border commercial and corporate 
control disputes, and has represented clients in handling a series of influential cases.  Mr. Liu has an educational and prac-
tice background in both Chinese law and common law and is familiar with both legal systems.  Mr. Liu has extensive expe-
rience in foreign-related/international arbitration, having represented or advised clients in arbitration proceedings under 
the rules of arbitration institutions in mainland China, Hong Kong, London, Singapore, etc.  Also, Mr. Liu has been advising 
both domestic and overseas clients on commercial disputes relating to international trade and all types of maritime cases. 

Kanxi Liao   Mr. Liao specializes in general banking matters, fintech, asset management transactions, blockchain and 
cryptocurrency, real property finance, and financial institution set-up and investment.  Mr. Liao represents various com-
mercial banks in a variety of financing transactions, including structured finance, acquisition finance, and real property 
finance.  Mr. Liao assists fintech enterprises in product design and compliance, investing in fintech enterprises, investing in 
and setting up financial institutions.  Mr. Liao also represents trust companies in a variety of domestic and cross-border 
asset management transactions. 

Yuan Meng   Ms. Meng specializes in aviation finance, bank finance, financial institution establishment, and corporate 
compliance.  She is knowledgeable of relevant PRC industry policies, corporate structures, and investment and project 
management and has extensive practical experience.  Ms. Meng represents clients in leasing and financing projects involv-
ing various types of aeronautical facilities and other high-value equipment.  She has advised on a wide range of financing 
transactions such as bilateral loans, syndicated loans, trade finance, as well as convertible bond transactions, leveraged 
finance, and non-performing asset disposals. 

...continues next page 
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H A N  K U N  P A R T N E R  A N N O U N C E M E N T S  

continued from previous page 
 
Jinsong (Jason) Song  Mr. Song specializes in private equity and venture capital, mergers and acquisitions, foreign  
investment, and capital markets, among other areas.  He has represented institutional investors and corporate clients in 
over a hundred transactions in diverse industries such as internet, telecommunications, bio-medicine, consumer goods, 
automotive logistics, energy, education, gaming, real estate, and fintech, providing full-scope legal services spanning deal 
structure design, legal document drafting and negotiation, and project closing. 

Dan Sun  Ms. Sun specializes in public and private financing, mergers and acquisitions, incorporation and corporate  
restructuring, and foreign direct investment.  She has represented Chinese and international companies in a wide variety 
of cross-border transactions in diverse industries such as telecommunications, internet, consumer goods, healthcare,  
biotechnology, and pharmaceuticals. 

Lijuan Wang  Ms. Wang's primary practice areas are mergers, acquisitions and reorganizations, private equity and  
venture capital, and foreign investment.  She is knowledgeable of relevant industry policies, corporate structures, and  
project management and has extensive practical experience.  Ms. Wang has developed a broad client base consisting of 
multinationals, foreign-invested companies, leading funds, as well as SOEs and start-ups.  Ms. Wang also focuses on the 
areas of life sciences, bio-medicine and healthcare, advising clients on corporate, compliance and transaction issues such 
as those related to the biosecurity law and human genetic resources, clinical trials, product marketing authorization,  
GxP compliance, healthcare data compliance, exclusive product distribution, as well as cross-border drug and patent right 
license-in and commercialization projects. 
 

For additional information visit www.hankunlaw.com  

 

PARIS - 23 February 2023:  Gide is pleased to announce the promotion to Counsel of thirteen promising young lawyers 
in several practice groups. These appointments are effective as of 1 January 2023 : 
 
    Clément Bouvarel, Competition & International Trade (Brussels) 
    Julie Brulé, Insurance (Paris) 
    Nicolas Capelli, Banking & Finance / Fund Structuring (Paris) 
    Sophie Creusvaux, Insurance (Paris) 
    Perrine Delandre, Projects (Finance & Infrastructure) (Paris) 
    Aude-Laurène Dourdain, Banking & Finance / Capital Markets (Paris) 
    Louis Fearn, Banking & Finance (Paris) 
    Diane Jouffroy, Corporate / M&A (Paris) 
    Morgan Maréchal, Corporate / M&A (Paris) 
    Elise Mignard, Insurance (Paris) 
    Marie Robert-Schmid, Dispute Resolution (Paris) 
    Alexander Tompkins, Banking & Finance (London) 
    Sarah Whitley, Banking & Finance (Paris) 
 
Senior Partner Frédéric Nouel says: “We are very pleased to confer on these lawyers the status of Counsel. Their  
competence, personality and commitment have proven valuable assets recognized by both their peers and our clients." 
 
For additional information visit www.gide.com  

G I D E  A N N O U N C E S  1 3  C O U N S E L  A P P O I N T M E N T S  
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F O R M E R  D . C .  A T T O R N E Y  G E N E R A L  J O I N S  H O G A N  L O V E L L S ’  W A S H I N G T O N ,  
D . C .  O F F I C E  

WASHINGTON, D.C., 17 January 2023 – Global law firm Hogan Lovells announced today that Karl A. Racine, the first elected 
and independent Attorney General for the District of Columbia, has joined the firm as a litigation partner in the Washington of-
fice.  

“I am extremely pleased to welcome Karl to the firm,” said Hogan Lovells CEO Miguel Zaldivar. “Karl is one of the most respected 
attorneys not only in Washington, but nationally. He brings so much to the table: the sheer breadth of cutting edge issues on 
which Karl has been a national leader—issues that matter to our clients—include privacy, social media, AI, antitrust, competition, 
financial services, ESG, civil rights, consumer protection, labor and employment, food and drug safety, child safety, false claims, 
environment, and government investigations.” 

Des Hogan, global head of Hogan Lovells’ Disputes practice, added: “In a town chock-full of good lawyers, Karl stands apart—for 
his leadership, competitiveness, and team play, all in service of winning for clients. State AG offices are  
ascendant and are top of mind in the C-Suite and boardrooms. This is why, in addition to working shoulder-to-shoulder with our 
litigation and white collar teams around the world, Karl will launch our State AG practice. Karl's earned credibility among other 
AGs and before numerous federal and state regulatory, enforcement, and investigative agencies with which he has successfully 
partnered, will bolster our clients’ abilities to navigate opportunities as well as threats to their business objectives.” 

Elected twice in landslide elections, Racine has over the last eight years built the District of Columbia’s first independent office of 
Attorney General and elevated it to its current status as being among the best AG offices in the country. While Racine’s national 
reputation for strategic and bold action is well known, he has also defended the D.C. government in court, saving taxpayers more 
than $3 billion.  

 “In his two terms as D.C. Attorney General, Karl built what is widely viewed as one of the strongest and most active AG offices in 
the United States,” said Lillian S. Hardy, who heads Hogan Lovells’ Crisis Leadership Team. “He’s a leader in our community, and 
we’re so happy to welcome him as a partner.”  

Racine will represent clients in a wide range of bet-the-company civil and white collar litigation and investigations. Racine has 
more than 30 years of experience building talented legal teams that deliver victories for clients. He has tried dozens of cases, ar-
gued numerous appeals, and has practiced at the highest level in civil, criminal, enforcement, and administrative matters. He will 
lead the firm’s newly branded AG practice, bringing together cross-practice and cross-office resources and experience from across 
the firm.  

 “I am proud, humbled, and excited to join Hogan Lovells, where I began my legal career as a summer associate,” Racine said. “I 
have long admired the firm and its truly exceptional team of lawyers. I’ve joined Hogan Lovells because of its distinguished histo-
ry, well-earned status as an elite global law firm, and because of the direction in which Miguel is strategically guiding the firm. The 
best is yet to come, and I look forward to doing my part to get us there.” 

Racine’s leadership and accomplishments have earned him national recognition and respect. In 2021, he was elected by his Attor-
ney General colleagues to serve as the president of the bipartisan National Association of Attorneys General (NAAG), where he 
launched a ground-breaking initiative to combat hate, build unity, and stand up for humanity at a time of significant division in 
our country. In 2022, NAAG awarded Racine and his team the highest honor bestowed to a sitting Attorney General—the Kelley-
Wyman Award. In addition, from 2017-2022, Racine served as the Co-Chair of the bipartisan Attorney General Alliance Associa-
tion. Racine also was the Co-Chair of the Democratic Attorneys General Association from 2016-2020, a time at which the organi-
zation experienced electoral success, substantially improved its diversity, and achieved record-breaking fundraising results. 

Before being elected to public office, Racine had a highly successful career in private practice and government service. He was the 
first Black managing partner of a top 100 U.S. law firm after building a preeminent white collar and civil litigation practice. He also 
served as Associate White House Counsel during the Clinton Administration and as a D.C. Public Defender early in his ca-
reer.   Long active in the D.C. community, Racine has served as a board member for multiple non-profit  
organizations, including the Legal Aid Society of Washington and the Network for Victim Recovery of D.C. (NVRDC). He was born 
in Haiti and immigrated to Washington, D.C. when he was three years old. 

Racine earned his J.D. from the University of Virginia School of Law and a B.A. from the University of Pennsylvania, where he was 
captain of the men’s basketball team. 
 
For additional information visit www.hoganlovells.com  
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A R I A S    
A D V I S E S  F M O  D U T C H  E N T R E P R E N E U R I A L  D E V E L O P M E N T  B A N K  I N  A  L O A N  A G R E E M E N T  W I T H  B A C  C R E D O M A T I C  
I N  G U A T E M A L A  F O R  T H E  P R O M O T I O N  O F  G R E E N  L O A N S

CIUDAD de GUATEMALA  Our firm advised the FMO, Dutch Entrepreneurial Development Bank, (https://www.fmo.nl/) as legal 
counsel in the structuring of a USD $200 million loan in favor of Banco de America Central (BAC) Credomatic in Guatemala. 

The main purpose of this alliance is to increase inclusive and sustainable prosperity in Guatemala through financing for 
small and mid-sized entrepreneurs (SMEs) in order for them to generate employment, operate and grow with transparency 
and responsibility concerning all social and environmental matters. Through this loan, it is intended to apply improved  
social and environmental practices based on the standards established by the International Finance Corporation (IFC) of The World 
Bank. 

As Arias, our participation in this transaction represents the uttermost importance. The attorneys involved in the  
transaction are experts in banking and finance, structuring and restructuring of loans, M&A and Capital and Stock markets. We are 
proud to congratulate to the team led by Jorge Luis Arenales, Partner: Cindy Arrivillaga, Senior Associate and  
Andrés Marroquín, Associate. We are thankful to our client, FMO for entrusting our firm with this important agreement. 

For additional information, visit us at www.ariaslaw.com  

CALGARY - February 22, 2023:  Bennett Jones is representing Nippon Steel Corporation in its proposed $1.15 billion 
investment in Elk Valley Resources Ltd. (EVR), a steelmaking coal business to be spun-out as an independent public  
company from Teck Resources Ltd. 

Nippon Steel and EVR have agreed that concurrently with the completion of the investment, they will enter into long-term 
coal offtake rights agreement, under which EVR will supply steelmaking coal to Nippon Steel. 

The $1.15 billion investment will: 
●secure high-quality steelmaking coal that is essential to Nippon Steel's carbon neutral strategy; and
●help Nippon Steel create a sustainable and profitable consolidated business portfolio by increasing investment in
high-quality raw materials.

More details are available in Nippon Steel's press release https://www.nipponsteel.com/en/news/20230221_100.html  and 
in Teck's release https://www.globenewswire.com/news-release/2023/02/21/2611882/0/en/Teck-to-Spin-Off-Steelmaking
-Coal-Business-to-Shareholders.html   .  

The Bennett Jones team is led by Chris Skelton (Commercial, M&A) and includes Jon Truswell and Duncan D'Arcy (M&A, 
Public Markets), Greg Johnson and Marshall Haughey (Tax), Tim Myers and Thomas Machell (Regulatory), Zee Derwa and 
Kolding Larson (Competition), Kieran Brennan (Commercial, M&A), Andrew Disipio (Mining), Simon Foxcroft and Stirling 
Wood (Corporate). 

For more informatoin visit us at www.bennettjones.com  

B E N N E T T  J O N E S   
N I P P O N  S T E E L  C O M M I T S  T O  $ 1 . 1 5  B I L L I O N  I N V E S T M E N T  I N  E L K  V A L L E Y  R E S O U R C E S  I N  T E C K  S P I N  O F F
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C A R E Y     
C O D E L C O  R A I S E S  9 0 0  M I L L I O N  I N  D E B T  T A B

SANTIAGO - 09 February 2023:  Cleary Gottlieb Steen & Hamilton LLP in New York and Carey in Santiago have helped 
Chilean copper company Codelco issue US$900 million worth of notes. 

Linklaters in New York and London and Garrigues (Chile) represented the underwriters for the deal, which closed on 
2 February. 

The debt was issued with a 5.125% interest rate and a maturity date of 2033. The notes, which were 10 times  
oversubscribed, will be placed on the Luxembourg stock exchange and traded on its Euro MTF market. 

Codelco will use a portion of the proceeds for general corporate purposes, as well as to strengthen its liquidity and pay off 
existing debt. It will also use the funds to improve operations at several of its mines. 

As the world’s largest state-owned copper mining company, Codelco is regularly involved in prominent deals in the region. 
In December, it signed a power purchase agreement with local energy group AES Andes to replace the coal-based power 
supply at two of its mines with renewable energy. Carey also advised Codelco on that occasion. 

Carey Counsel to Codelco included Partners Diego Peralta, Manuel José Garcés and Fernando Noriega, and associates Pedro 
Gutiérrez and Diego Ibarrola in Santiago 

For additional information visit www.carey.cl  

PARIS, 13 January 2023:  Gide assisted Air France-KLM in connection with (i) the establishment of an EMTN programme 
including the option to issue Sustainability-Linked Notes and (ii) an inaugural issue of Sustainability-Linked Notes in two 
tranches for an aggregate principal amount of €1 billion. 

The Sustainability Performance Target used for these notes is Air France-KLM group's objective to reduce its well-to-wake 
scope 1 and 3 jet fuel greenhouse gas (GHG) emissions by 10% per revenue tonne kilometer by 2025 compared to 2019. 
If this target is not achieved, a premium will be paid to the holders of the notes with a maturity of 3.3 years and the  
coupon of the notes with a maturity of 5.3 years will be increased by an interest step-up. 

This issue constitutes Air France-KLM's first bond issue under its EMTN programme and the first public issue of  
Sustainability-Linked Notes in Europe in the airline sector. 

The Gide team was composed of Laurent Vincent, partner, assisted by Aude-Laurène Dourdain, Louis Ravaud and Emilie 
Radisson, associates. 

For additional information visit www.gide.com  

G I D E  
A S S I S T S  A I R  F R A N C E — K L M  W I T H  I T S  I N A U G U R A L  I S S U A N C E  O F  S U S T A I N A B I L I T Y — I N K E D  N O T E S  I N  T W O  
T R A N C H E S  F O R  A N  A G G R E G A T E  P R I N C I P A L  A M O U N  T O F  € 1  B I L L I O N  
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H A N  K U N    
R E P R E S E N T S  B I O M E R I E U X  I N  E S T A B L I S H I N G  S T R A T E G I C  C O O P E R A T I O N J  W I T H  A C C U N O M E

BEIJING 28 December, 2022:  In  December 2022, Biomerieux and Jiaxing Accunome Biotechnology Co., Ltd. 
("Accunome") entered into a strategic partnership upon concluding both a strategic investment agreement and an  
exclusive distribution agreement.  The deal allows Biomerieux to embark on in-depth collaboration with Accunome to  
expedite the expansion of Biomerieux's molecular diagnostics business in China through DXcellence12, Accunome's fully 
automated molecular diagnostics platform and ancillary reagent tubes for the platform.  In return, Accunome will expand 
the market presence for its products via Biomerieux's mature business channels in the Chinese market. 

Han Kun represented Biomerieux in its execution of the strategic investment agreement and the exclusive distribution 
agreement with Accunome.  Owing to the firm's extensive experience and profound understanding of the medical device 
industry, Han Kun not only provided legal services throughout all stages of the transaction process, such as deal structure 
design, contract negotiation, and project consummation, but was deeply involved in negotiating commercial terms for the 
strategic cooperation, which requires a high level of specialized expertise. 

About Biomerieux:(https://www.biomerieux.com.cn/) 

Biomerieux has been committed to providing advanced diagnostic solutions for better patient care in China, with special 
expertise in infectious diseases, which has been the focus of both healthcare providers and patients in recent years.   
Advanced bio-diagnostic products will safeguard public health by saving time and improving quality of diagnosis to enable 
sooner identification, control, and treatment of infectious diseases. 

For additional information visit www.hankunlaw.com  

WASHINGTON, D.C., 08 November 2022: Global law firm Hogan Lovells counseled autonomous drone technology  
developer Percepto in securing a nationwide waiver from the Federal Aviation Administration (FAA) for Beyond Visual Line 
of Sight (BVLOS) operations. In a broad approval, the FAA granted Percepto authorization to operate at qualifying sites 
across the country remotely for increased safety, efficiency, and ease of operation. Further details can be found here. 

Percepto’s “drone-in-a-box” technology, used by electric utilities, oil & gas, solar power stations, and mining operations, 
detects infrastructure problems, enabling faster response times and ensuring remedial action is taken where it is needed 
most. Percepto’s waiver enables the expansion of automated drone inspection and monitoring without the lengthy wait that 
has traditionally been necessary for site-specific BVLOS approvals. 

Hogan Lovells partner Lisa Ellman, who leads the firm’s Uncrewed Aviation Systems practice, said: “Obtaining authorization 
from the FAA to conduct BVLOS operations nationwide is a significant win for Percepto, and we are proud to have helped 
our client bring this over the finish line. In addition to being an important step for the industry as a whole, we hope this is 
a sign the FAA will continue to encourage innovation by key critical infrastructure operators in the field of AI.” 

In addition to Ellman, Washington, D.C.-based counsel Patrick Rizzi and senior associate Matthew Clark also advised 
Percepto. Hogan Lovells’ UAS team also includes Arjun Garg, Emily Kimball, and Allisa Newman.  

For additional information visit www.hoganlovells.com  

H O G A N  L O V E L L S   
A S S I S T S  P E R C E P T  T O  S E C U R E  G R O U N D B R E A K I N G  F A A  W A I V E R  A U T H O R I Z I N G  D R O N E  I N F R A S T R U C T U R E   
D E P L O Y M E N T  A T  S I T E S  N A T I O N W I D E
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N A U T A D U T I L H    
A D V I S E S  F E M S A  O N  T H E  P A R T I A L  D I V E S T M E N T  O F  I T S  S T A K E  I N  H E I N E K E N

AMSTERDAM, 20 February, 2023:  NautaDutilh advised Mexican bottler and convenience store operator FEMSA in its 
EUR 3.2 billion accelerated bookbuild offering (ABB) of Heineken and Heineken Holding shares and its simultaneous EUR 
500 million offering of bonds exchangeable into Heineken Holding shares. The proceeds from the ABB and the  
exchangeable bond offering will be used to finance FEMSA's new long-range plan to maximise value creation, as well  
as a series of decisions resulting from its strategic review process 

FEMSA announced on 15 February 2023 that its Board of Directors approved a new long-range plan to maximise value 
creation and a series of decisions resulting from its strategic review process, including the divestiture of its investment in 
Heineken within the next 24 to 36 months. FEMSA-appointed directors will resign from the Heineken boards. 

On 16 February 2023, FEMSA announced an accelerated bookbuild offering of its Heineken shares and a simultaneous 
offering of bonds exchangeable into Heineken Holding N.V. shares. 

FEMSA raised approximately EUR 3.2 billion through these two transactions, enabling FEMSA's new long-range plan to 
maximise value creation, as well as a series of decisions resulting from its strategic review process. 

"It was a pleasure to assist FEMSA on their ABB and exchangeable bond offering as it is the first step in their new  
strategic plan. The transaction was very well executed in volatile markets", says Capital Markets partner Petra Zijp  
who led the NautaDutilh team together with Sabrina Legerstee. The team further consisted of Antonia Netiv and Mohamad 
Jabari (Capital Markets), Koen Biesma (Corporate Advisory) and Pieternel Verhoeven-van den Brink (Taxation).   

NautaDutilh acted alongside the US and UK teams of Cleary Gottlieb Steen & Hamilton 

For additional information visit www.nautadutilh.com  
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P R A C  E V E N T S
B U L L E T I N  B O A R D

Like millions around the globe, the  COVID‐19 pandemic has impacted our members and how we work.   

Our industry follows others with a mix of restart and pause. 

We meet in person where and when we can 

while conƟnuing to also meet and talk virtually  face to face  

Across the miles, oceans and regions  

In varying places and at all hours of the day and night.  

It isn’t the same.  We can all admit to that.     

We pivot.  We adapt. 

 What remains the same is our commitment to conƟnue forming new bonds  

and strengthening our long‐standing Ɵes with our friends and colleagues around the world.   

Together, we will see it through.  

PRAC Events — Stay Connected 
As we reboot our  own in‐person conferences in line with other industry related events , 

PRAC delegates can STAY CONNECTED! 

Let us know your plans to aƩend upcoming industry events  and we will put you in touch  

with other aƩending PRAC Delegates prior to event start 

Register for upcoming Event Connect: events@prac.org 

PRAC Let’s Talk! 

Join us in 2023 for our live one‐hour virtual meeƟngs  

PRAC ‐ Let’s Talk! events are open to PRAC Member Firms only 

Register :  events@prac.org 

Visit   www.prac.org  for full event details 

67th InternaƟonal PRAC Conference 

Four Season Hotel 

April 22 ‐ 25, 2023 

Mexico City

Hosted by Santamarina y Steta 

68th InternaƟonal PRAC Conference 

The Oberoi Hotell 

October 7 -10, 2023 

New Delhi

Hosted by Kochhar & Co.  
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P R A C  L E T ’ S  T A L K !   
P R A C  @  N E W  D E L H I  M I C R O - C O N F E R E N C E  H O S T E D  B Y  K O C H H A R  &  C O .  

NEW DELHI -  PRACites around the globe gathered online for PRAC @ New Delhi micro-conference  
hosted by member firm KOCHHAR & CO.  Congratulations to the entire Kochhar Team for a successful e-hosting!   

Agenda 
Opening Remarks   - Jaap Stoop, PRAC Chair; Marcio Baptista, PRAC Vice Chair; Jeff Lowe, PRAC Corp Secretary 
Greetings & Welcome - Rohit Kochhar, Chairperson and Managing Partner 
Country Update - India - Pradeep Ratnam 
Visual Presentation  - Essense of India! 
Kochhar Practice Update  - M&A - Chandrasekhar Tampi 
Kochhar Practice Update - Banking & Finance - Pradeep Ratnam 
Firm update - Rohit Kochhar 
Panel Discussion on “Regulation of Content on Social Media” - Moderator, Stephen Mathias, Kochhar & Co (Bangalore); 
Mark Brennan, Hogan Lovells (Washington); Mauricette Schaufeli, NautaDutilh (Amsterdam) 
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P R A C  E V E N T S

PRAC  Let’s Talk!  PRAC @ Vancouver 

PRAC @ SAO PAULO 

PRAC @ INTA 

PRAC @ IPBA PRAC @ PDAC 

 PRAC Let’s Talk!    online event 
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www.prac.org 

. The Pacific Rim Advisory Council is an international law firm association with a unique strategic 
alliance within the global legal community providing for the exchange of professional information 
among its 28 top tier independent member law firms. 

Since 1984, Pacific Rim Advisory Council (PRAC) member firms have provided their respective 
clients with the resources of our organization and their individual unparalleled expertise on the legal 
and business issues facing not only Asia but the broader Pacific Rim region. 

 With over 12,000 lawyers practicing in key business centers around the world, including Latin 
America, Middle East, Europe, Asia, Africa and North America, these prominent member firms 
provide independent legal representation and local market knowledge. 



The Secretariat of Trade sanctions a cartel, exempting one of the
involved parties from sanction and imposing a divestiture obligation

Practice Areas:

Antitrust

Lawyers:

Julián Peña, Federico Rossi

On November 25, 2022, the Secretariat of Trade issued Resolution 115/2022 (the "Resolution"), by means of which it
sanctioned certain nightclubs of the city of Bariloche (Province of Rio Negro, Argentina) with fines totaling AR$240
million (approximately USD$1.5 million) for engaging in a price-fixing and market allocation cartel. In addition, the
Resolution ordered some of the sanctioned companies the divestment of certain assets and exempted one of the
companies that was a party to the cartel from sanctions despite not having filed for leniency.

As a result of a complaint filed in 2018 by Powerlink S.R.L. ? a nightclub involved in the student parties? market in the
city of Bariloche- the National Commission for the Defense of Competition (CNDC) initiated an investigation against
Alliance S.A. and Grisú S.R.L. for a potential abuse of a dominant position and cartelization. Within the framework of the
investigation, the CNDC verified the existence of a price-fixing and market allocation agreement between the defendants
to establish a single price for the tickets offered to student tourism agencies. The agreement, which was in place
between 2004 and 2017, was implemented through a "Memorandum of Understanding" entered into by Powerlink,
Alliance and Grisú, aimed at allocating the market between the signing parties.

The Secretariat of Trade issued a cease-and-desist order and imposed a fine against the offenders. Furthermore,
following the recommendation from the CNDC, the Secretariat of Traded exempted Powerlink from a fine. Despite the
latter company signing the "Memorandum of Understanding" and not having filed an application under the leniency
program provided for in the Antitrust Law, the CNDC acknowledged that having filed the complaint that triggered the
investigation and "based on the cooperation provided during the proceedings and the evidence provided" to the
authorities, added to "the coercion exercised by the dominant companies" that led Powerlink to sign the Memorandum,
there was sufficient merit to exempt that company from a fine.

The Resolution also compelled the disassociation between the company CADEHSUR S.A. and Alliance, ordering the
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latter to terminate the contracts through which it exercised control over CADEHSUR and prohibiting its shareholders
and/or executives from any participation whatsoever in CADEHSUR. In that regard, the Resolution stated that "the
removal of Alliance´s market power and allowing access to the market to other competitors is necessary to restore
competition and neutralize the abuse of a dominant position exercised in violation to the Antitrust Law", thus constituting
an unprecedented divestment obligation in the framework of an anticompetitive conduct investigation in Argentina.
This report should not be considered as legal or any other type of advice by Allende & Brea.
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Spring Has Sprung in Alberta
With New Agri-Processing Tax
Credit
Written By Murray Coleman, Jason Roth, Shawn Munro, Kelly Ford and Xaverie MacLennan

Alberta is launching a new agri-processing tax credit in Spring 2023 to attract new large-scale investment to the sector and expand

opportunities for primary producers.

The Alberta Agri-Processing Investment Tax Credit will provide a 12 percent non-refundable tax credit against eligible capital

expenditures for corporations investing $10 million or more to build or expand agri-processing facilities in the province. This initiative

will be introduced in Alberta's 2023 Budget, which is scheduled to be delivered on February 28, 2023.

Alberta's Minister of Agriculture and Irrigation described the steps to access the tax credit:

A company makes a minimum $10 million in new investment in value-added agri-processing in Alberta—in a new project or the
expansion of current facilities.

The project becomes operational and profitable.

The company becomes eligible for the tax credit.

Companies have approximately 10 years to use the credit.

The Minister describes the range of eligibility for projects as, "any raw agricultural commodity that's getting upgraded or changed or

value added - anything from beef or chicken, to canola, wheat, a flour mill, pea fractionation facility - really anything you can think of."

Capital investments made on or after February 7, 2023, may be considered in the calculation of a company’s total tax credit. The

program will be available to all qualifying applicants, including corporations that have received funding from other provincial sources.

The Agri-Processing Investment Tax Credit will be ready to accept applications in Spring 2023 and detailed eligibility criteria for the

program are currently under development. Bennett Jones will provide more details and insights on the program when they become

available.

The Government of Alberta's press release on the tax credit is available here.

February 14, 2023Bennett Jones
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Food Manufacturing in Alberta
In creating the Agri-Processing Investment Tax Credit, Alberta analyzed similar incentives in about 15 jurisdictions in Canada and the

U.S. that the province competes with. The tax credit attempts to make Alberta a top destination for value-added agricultural projects

and capitalize on growing global demand for processed and packaged food. Global demand for food is expected to increase by up to

56 percent by 2050.

Food manufacturing sales reached a record $20.1 billion in Alberta in 2021 and the sector was the largest manufacturing industry in

the province. It accounted for 23.8 percent of total provincial manufacturing sales in 2021.

Bennett Jones Agribusiness, Food and Beverage Team
Bennett Jones' Agribusiness, Food and Beverage group combines strong industry knowledge with a broad cross-section of expertise in

regulatory, mergers & acquisitions, intellectual property, corporate commercial and technology law. Our lawyers have a comprehensive

understanding of the legal issues and challenges faced by Canadian, cross-border and international clients in food and beverage

production and agriculture.

If you would like to discuss the Agri-Processing Investment Tax Credit and what it could mean for your company, please contact one of

the authors.

Authors
Murray G. Coleman
403.298.3336
colemanm@bennettjones.com

Jason D. Roth
403.298.2070
rothj@bennettjones.com

Shawn M. Munro
403.298.3481
munros@bennettjones.com

Kelly R. Ford
403.298.3364
fordk@bennettjones.com

Xaverie (Xav) MacLennan
403.298.3682
maclennanx@bennettjones.com

This update is not intended to provide legal advice, but to high-light matters of interest in this area of law. If you have questions or comments, please call one of the

contacts listed.

At Bennett Jones, your privacy is important to us. Bennett Jones collects, uses and discloses personal information provided to us in accordance with our Privacy Policy,

which may be updated from time to time. To see a copy of our current Privacy Policy please visit our website at bennettjones.com, or contact the office of our Privacy

Officer at privacy@bennettjones.com.

To subscribe to our publications, please visit BennettJones.com/Subscribe.
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THE FAILURE TO PREVENT CLAUSE: INSURER HAS NO DUTY
TO DEFEND PARENTS NAMED IN NEGLIGENCE CLAIM

By: Sim Harry

In the recent case of Reeves v. Co-Operators General Insurance Company, 2022 BCSC 2258 [Reeves], the

Supreme Court of British Columbia found that an insurer was not under a duty to defend parents in a

lawsuit, which alleged they failed to prevent their minor son from assaulting another student.

Factual Background

Zarina Salehian �led an action in the Supreme Court of British Columbia alleging that she was assault by

Isaac Reeves, while at school in September 2019 (the “Personal Injury Action”). Ms. Salehian sued Isaac, his

parents, the school district, and some school district employees, for injuries she sustained from the alleged

assault.

The parents held a home insurance policy, which included coverage for personal liability because of

unintentional bodily injury damage arising out of personal actions (the “Policy”).

The parents sought coverage from the insurer pursuant to the Policy.

The claims against the parents were in negligence, and in particular, that they failed to properly supervise,

adequately discipline, and take reasonable steps to avoid a reoccurrence of violence from Isaac.

The insurer denied coverage to the parents on the basis of the following exclusion referred to by the court

as the Failure to Prevent Exclusion:

We do not insure claims made against you, nor do we provide voluntary payments under this policy,

arising from or in relation to:

…failure of any insured to take steps to prevent sexual, physical, psychological or emotional abuse,

assault, molestation, harassment or corporal punishment.

The Ruling

The court started its analysis with the three part test, for interpreting insurance policies in the context of a

duty to defend and right to indemnify, set out by the Supreme Court of Canada in Non-Marine Underwriters,
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Lloyd’s of London, v. Scalera, 2000 SCC 24 [Non-Marine Underwriters].

The �rst stage of the Non-Marine Underwriters test was met, as the court found the claims were properly

plead in the Personal Injury Action. The claim against the son was for battery, and the action against the

plainti� parents was in negligence.

The second part of the test involved determining whether the claims were derivative in nature, and the

court found they were not. The actions of the parents, and the son, did not arise out of the same actions,

and were clearly separable. While the alleged assault by the son was an intentional tort, the same could not

be said of the alleged negligence of the parents.

The court noted a number of analogous cases which treated claims against parents as distinct causes of

action in negligence: Durham District School Board v. Grodesky, 2012 ONCA 270, R.C. and J.M. v. Western

Assurance Company, 2022 ONSC 100, Unifund Assurance Company v. D.E., 2015 ONCA 423 [Unifund].

The third part of the Non-Marine Underwriters test required determining whether any of the properly plead,

non-derivative claims, could potentially trigger the insurer’s duty to defend, followed by determining

whether the Failure to Prevent Exclusion applied.

The court held that the terms of the Failure to Prevent Exclusion were “clear, and unambiguous even if using

the lens of an ordinary and reasonable person”. The court held that the allegations against the plainti�

parents were “that they failed to take various steps such as: the failure of the parents to anticipate another

occurrence of violence, to take reasonable steps to avoid a reoccurrence of violence, and to supervise and

discipline their son.” The court found that these allegations fell within the concept of being a “measure or

action”.

Ultimately, the court found that the Failure to Prevent Exclusion applied, and denied coverage, adopting the

approach taken in Unifund and Dube v. BCAA Insurance Corporation, 2012 BCSC 1958, where a similar

exclusion clause applied in the context of negligently failing to prevent abuse.

Practical Implications for Insurers and Insureds

Reeves reminds us of the importance of the methodical step by step approach to determining coverage the

“pith and substance” of a claim, as set out in Non-Marine Underwriters:

(a) Determine whether a claim can trigger indemnity requires an examination of the substance of the

allegations contained in the pleadings. It goes beyond a super�cial readings of the words selected by the

plainti�, to determine the true nature of the claims;
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(b) Determine whether the claims are entirely derivative; and

(c) Determine whether any of the properly plead non-derivative claims could potentially trigger the

duty to defend, and whether an exclusion applies.

Reeves also reminds of the high hurdles faced by insureds in obtaining coverage for negligent supervision

allegations, particularly when facing an exclusion similar to the Failure to Prevent Exclusion.

For more information about this article, contact the author, Sim Harry here.
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NNeewwss  AAlleerrttss

FFiinntteecchh  LLaaww  aanndd  nneeww  rreeppoorrttiinngg  eennttiittiieess
bbeeffoorree  tthhee  FFiinnaanncciiaall  AAnnaallyyssiiss  UUnniitt

On  January  4,  2023,  Law  No.  21,521  was  published,  which

promotes  competition  and financial  inclusion  through innovation

and  technology  in  the  provision  of  financial  services  (“Fintech

Law”).

The  Fintech  Law  introduces  a  series  of  legal  amendments  to

various  regulatory  bodies,  including  Law  No.  19,913,  which

creates the Financial Analysis Unit (“UAF”) and amends various

provisions on money laundering (“Anti-Money Laundering Act”).

The Fintech Law expands the list of reporting entities before the

UAF. Thus, with the enactment of the Fintech Law, Article 3 of the

Anti-Money Laundering Act includes two main groups of subjects

as reporting entities under the supervision of the UAF:

Those  who  are  registered  in  the  Registry  of

Financial Service Providers and in the Registry of

Providers of Payment Initiation Services maintained

by the Financial  Market  Commission (“CMF”)  and

provide  the  services  of  crowdfunding  platforms,

alternative transaction systems, custody of financial
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instruments, intermediation of those instruments, and payment initiation.The 

Fintech Law defines “crowdfunding platform services” as the physical or 
virtual place through which those who have investment projects or financing 

needs spread, communicate, offer or promote those projects or needs, or the 

characteristics thereof, and contact or obtain contact information of those 

who have available resources or the intention to participate in or satisfy those 

projects or needs; in order to facilitate the materialization of the financing 
operation.

In turn, the Fintech Law considers “alternative transaction systems” as the 

physical or virtual place that allows its participants to quote, offer or trade 
financial instruments or publicly offered securities, and that is not authorized 

to act as a stock exchange or as a commodities exchange.

It states that “financial instrument” is any security, contract, document or 

intangible asset, designed, used or structured for the purpose of generating 
monetary income, or representing an outstanding debt or a virtual financial 

asset.

In addition, “virtual financial asset or crypto-asset” means a digital 

representation of units of value, goods or services, other than money, 

whether in local currency or foreign currency, that can be transferred, stored 

or exchanged digitally.

Individuals or legal entities that by virtue of any of their transactions are 

subject to CMF supervision and that have voluntarily requested their 

registration in the Registry of Reporting Entities maintained by the UAF. The 

aforementioned voluntary registration may not be canceled as long as the 

individual or legal entity has not lost the status of being supervised by the 

CMF.

2

https://www.carey.cl/en/our-team/
https://www.carey.cl/en/our-team/
https://www.carey.cl/en/our-team/
https://www.carey.cl/en/practice-areas-and-industries/
https://www.carey.cl/en/practice-areas-and-industries/
https://www.carey.cl/en/practice-areas-and-industries/
https://www.carey.cl/en/practice-areas-and-industries/
https://www.carey.cl/en/practice-areas-and-industries/
https://www.carey.cl/en/category/carey-news-alert/
https://www.carey.cl/en/category/carey-news-alert/
https://www.carey.cl/en/category/carey-news-alert/


The Fintech Law adds that the UAF will be empowered to issue differentiated and 

proportional instructions (e.g., general instructions –“circulares”-) for different types of 

reporting entities, based on the nature of the transactions they carry out and in 

consideration of the actual risks to which these entities are exposed of being used for 

the commission of money laundering and terrorist financing offenses.

The Fintech Law will enter into force 30 days after its publication in the Official 

Gazette, with the exception, among others, of Title II regarding the services of 

crowdfunding platforms, alternative transaction systems, credit and investment 

advisory, custody of financial instruments, order routing and intermediation of financial 

instruments, which will be in force as of the date of entry into force of the respective 

regulations issued by the CMF.

Finally, the persons and entities that provide the services of Title II referred to above, 

must comply with the obligation to request their registration and authorization to 

operate before the CMF in the terms established in the general rule issued for such 

purpose, within a term not exceeding 12 months from the entry into force of the 

aforementioned rule.

The Fintech Law is available at:

https://www.diariooficial.interior.gob.cl/

publicaciones/2023/01 /04/43442/01/2246446.pdf

AUTHORS: Guillermo Acuña, Pablo Albertz, Pablo Pavez, Matías Gatica.
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Highlights of the Draft Revision to the Anti-Unfair Competition Law 

Authors: Michelle GON 丨 Sophie SHI丨 Jolie YAN丨 Fengmian CHEN 

On November 22, 2022, the State Administration for Market Regulation (“SAMR”) issued for public 

comments a draft revision to the Anti-Unfair Competition Law of the People’s Republic of China (the “Draft 

Revision”, the “AUCL”), which reflects the government’s ongoing efforts against unregulated unfair 

competition activities emerging in tandem with fast-evolving market forces that continue to give rise to new 

business forms and models. 

The AUCL, first coming into force in 1993, has been revised and amended in 2017 and 2019, respectively, 

which focused on following aspects: The 2017 revision pinpointed the scope of parties taking bribes in 

business activities as individuals or entities that work for or entrusted by the transaction counterparty or 

can influence the transaction, excluding the counterparty itself; it also added rules to regulate unfair 

competition using the Internet and increased the amount of fines.  The 2019 amendment focused on 

enhancing provisions for trade secrets protection.  Likewise, the Draft Revision, representing what would 

be the third revision or amendment to the AUCL, with 48 articles as opposed to the current 33 articles, 

demonstrates a number of highlights:  It refines rules to address unfair competition in the digital economy; 

it improves rules against existing types of unfair competition, including enhanced provisions against 

misleading commercial acts and false promotions, explicitly prohibits taking bribes in transaction activities, 

and strengthens systems for trade secrets protection; it adds new types of unfair competition, such as acts 

that harm fair trade and malicious transactions; it improves the legal liability section by introducing penalties 

on some unfair competition acts while reasonably adjusting the degree of punishment for certain violations. 

This commentary provides a summary and analysis of the focuses and highlights of the Draft Revision. 

Refined rules to address unfair competition in the digital economy 

Most significantly, the Draft Revision further specifies unfair competition acts existing in the digital economy, 

refining rules to regulate the acquisition and use of data and online unfair competition through the use of 

algorithms and technologies.  These changes involve nearly ten articles in the Draft Revision, reflecting 

the great importance Chinese lawmakers attach to maintaining fair competition and data protection in the 

digital economy.  Article 4 of the Draft Revision directly provides the overarching principle that the State  
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intends to establish and improve the rules for fair competition in the digital economy, and that business 

operators may not use data and algorithms, technologies, capital advantages, or platform rules to engage 

in unfair competition.  With respect to specific practices, in addition to traffic hijacking, improper 

interference, and malicious incompatibility that are already prohibited under the current AUCL, the Draft 

Revision would establish new types of illegal practices such as malicious transactions, influencing user 

choices, misleading users by using keyword association, by setting false operation options or by other 

means, intercepting or blocking other operators’ pages without justified reasons, hindering the normal 

provision of online services or products, improper acquisition or use of commercial data, and big data-

enabled price discrimination. 

Meanwhile, given the complexity of determining unfair competition in the digital economy and the need for 

greater institutional foreseeability and greater consistency in law enforcement, Article 21 of the Draft 

Revision sets out several considerations when determining whether an act constitutes unfair competition, 

which include: (1) the impact on the lawful rights and interests of consumers and other business operators 

and on public interests; (2) whether such means as force, coercion and fraud are used; (3) whether the 

act contravenes industry practices or business ethics; (4) whether the act contradicts the principles of 

fairness, reasonableness and non-discrimination; and (5) the impact on technological innovation, industry 

development, and the Internet ecosystem. 

As indicated above, the Draft Revision uses multiple provisions to regulate new types of unfair competition 

in the digital economy.  Both platform providers and business operators using the platforms should pay 

close attention to these provisions and accordingly reassess their compliance in regard to relevant issues 

in their contract execution, performance, and daily operations. 

More stringent enforcement of commercial bribery 

The Draft Revision tightens rules against commercial bribery in the following four aspects: 

◼ Counterparty returns as a potential bribed party.  Article 8 of the Draft Revision provides that a 

business operator may not, by itself or instigate others to, bribe the counterparty in a transaction 

or any of its employees by offering money or valuables or by any other means.  This means that 

the counterparty itself would again be included as a potential bribed party.  The 1993 AUCL 

provides that, where a business operator secretly pays kickbacks to the transaction counterparty, 

be it an entity or individual, off the books, the operator will be punished for offering bribes; where 

the counterparty, be it an entity or individual, secretly accepts kickbacks or other benefits off the 

books, the counterparty will be punished for accepting bribes.  By comparison, the 2017 AUCL 

sets forth the potential bribed parties, which include employees of the transaction counterparty but 

exclude the counterparty itself.  Whether to include the “counterparty” as a bribed party has been 

a difficult issue in unfair competition law enforcement.  On the one hand, business to business 

payments are normally a market practice resulting from equal, voluntary negotiations between the 

transaction parties.  Commercial arrangements not involving a “power-for-money deal”, namely 

the essence of bribery, should not be deemed as commercial bribery.  For example, “secret” 

payments that are made “off the books” caused by accounting errors should not be considered 

commercial bribery.  On the other hand, however, business to business arrangements with 
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special market entities, such as hospitals, may still cause problems.  For example, providing 

equipment for free with bundled consumables sales as a condition may cause a hospital to skip 

procurement through open tenders or even lead to collusive bidding or internal corruption within 

the hospital.  Given that, the AUCL is still a useful tool to resolve such systematic problems 

concerning these special entities.  The Draft Revision restores the “transaction counterparty” as 

a potential bribed party, but still needs to strike a balance given the above two considerations, with 

the elements to establish illegality to be further clarified in subsequent rules for implementation. 

◼ Provisions are added to prohibit and punish the act of accepting bribes in transactions, which is 

explicitly specified as an unfair competition practice.  A prohibitive provision is introduced in Article 

8 of the Draft Revision that “no entity or individual may accept bribes in transaction activities”.  The 

legal liability for accepting bribes is prescribed in Article 29.2 that, where a business operator or 

any of its employee accepts bribes in transaction activities, if laws and administrative regulations 

have laid down relevant provisions to punish the act of accepting bribes in certain types of 

transactions, such provisions shall prevail; if laws and administrative regulations are silent, the 

bribed party will be punished in accordance with provisions to penalize the bribing party.  Article 

29.2 provides an alternative means to punish a bribed party that falls short of the standard of 

criminal prosecution, which would facilitate smooth transition between administrative and criminal 

penalties against a bribed party, as well as the two-way transfer of cases between judicial organs 

and administrative organs. 

◼ Article 8 of the Draft Revision stresses that “instigating others” to engage in bribery also constitutes 

commercial bribery, which lays a more solid basis for punishing business operators who offer 

bribes through distributors or other third parties. 

◼ The maximum fine for commercial bribery is raised from RMB 3 million to RMB 5 million. 

The above changes reflect stronger efforts of market regulators to crack down on commercial bribery, 

which, after coming into force, would pave the way for a new level in law enforcement against commercial 

bribery. 

Aiding unfair competition underlined as a regulatory focus 

Another highlight of the Draft Revision lies in stricter constraints on the provision of aid to unfair competition.  

In the Provisions on Prohibition of Unfair Competition Acts on the Internet (Draft for Comment) released 

by the SAMR in August 2021, business operators are prohibited from aiding others in committing unfair 

competition acts over the Internet.  The Draft Revision underlines the prohibition against aiders who in 

fact indirectly engage in unfair competition. 

Article 2 of the Draft Revision provides a general principle that business operators must not aid other 

persons in committing any act of unfair competition, with specific requirements set forth in the following 

provisions: (1) Misleading commercial acts: A business operator may not sell goods that are misleading or 

facilitate misleading acts by providing storage, transportation, delivery, printing, concealment, premises, 

etc. (Article 7.2); (2) False commercial promotion: A business operator may not help another business 

operator in conducting any false or misleading commercial promotions by way of organizing false 
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transactions, fictitious evaluations or otherwise, or provide planning, production, release or other services 

for false promotion (Article 9.3); (3) Trade secrets: A business operator may not help others to violate 

confidentiality obligations or the right owners’ requirements for keeping confidential trade secrets by 

obtaining, disclosing, using, or allowing any other party to use such trade secrets (Article 10).  The legal 

liability of aiders of unfair competition is the same with that of those who directly commit unfair competition 

acts, meaning that they may be ordered to cease the illegal acts, have their illegal gains and articles used 

for illegal activities confiscated, be fined, have their business license revoked, etc. 

The above provisions would impose greater obligations on platform providers to supervise and examine 

unfair competition on their platforms.  The provisions would also raise the bar for other companies and 

service providers to examine compliance of their services in a more prudent manner.  Also, the protection 

of trade secrets is further consolidated in the Draft Revision. 

Enhanced legal liability and increased cost of violations 

With respect to legal liability, the Draft Revision introduces penalties for some unfair competition acts while 

reasonably adjusting the degree of punishment for certain violations. 

I. Expand the scope of application of punitive damages and statutory damages 

Under the current AUCL, punitive damages only apply to “trade secrets infringement committed by a 

business operator in bad faith”, where, if the circumstance is grave, the amount of compensation may 

be determined as between one time and five times the actual losses suffered by the right holder as a 

result of the infringement or the benefits gained by the infringer from the infringement (Article 17.3).  

The Draft Revision would expand the scope of application of punitive damages to all types of unfair 

competition that are “in violation of the provisions of this Law”.  In addition, as opposed to the current 

AUCL where the statutory damages of up to RMB 5 million only applies to misleading commercial acts 

and trade secrets infringement (Article 17.4), such punitive damages would apply to all types of unfair 

competition under the Draft Revision. 

II. Introduce legal liability for certain illegal acts 

The Draft Revision introduces penalties for newly added types of unfair competition such as practices 

that impair fair trade, malicious transactions, and new types of online unfair competition practices.  It 

also sets out legal liabilities for aiding the misleading acts and false promotions.  On the basis of the 

current AUCL, Article 29 of the Draft Revision pursues liability against parties who take bribes in 

commercial transactions by imposing penalties on accepting bribes in transactions.  

III. Impose heavier punishment for certain illegal acts 

On the whole, the Draft Revision raises the upper limit of fines for unfair competition practices, with 

the maximum limit reaching RMB 5 million for violations such as trade secrets infringement, 

commercial defamation, abuse of a comparative dominant position, malicious transactions, and online 

unfair competition practices.  Where the circumstances are particularly serious and of an extremely 

grave nature, thereby severely impairing the fair competition order or public interests, the business 

operator who carried out the corresponding unfair competition act may also have its illegal gains 
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confiscated, be fined in the amount between 1% and 5% of its sales of the preceding year, be ordered 

to suspend business operations, or have its relevant business permits or business licenses revoked.  

The business operator’s legal representative, principal in charge, and directly responsible person may 

also be personally subject to fines of between RMB 100,000 and RMB 1 million. 

IV. Reduce punishment for certain illegal acts 

Under the Draft Revision, the minimum fine for false promotion is reduced from RMB 200,000 to RMB 

100,000 to better serve law enforcement realities and ensure congruence between punishment and 

wrongdoing.  Also, Article 41 sets out special circumstances where exemption from punishment is 

available: if the business operators concerned have reached a settlement on the assumption of civil 

liability for the unfair competition act in question or if a people’s court has adjudicated on civil liability 

and the act in question causes no harm to the fair competition order or public interests.  In these 

instances, an investigation that has been initiated may be terminated; or, if an investigation has been 

concluded, an exemption from penalty will be granted.  

In addition to the above highlights, the Draft Revision also delineates the features of commercial promotion 

and distinguishes it from advertising (Article 9); puts forward the concept of “comparative dominant position” 

to better protect the rights and interests of small and mid-sized operators in the market (Articles 13 and 

47); and enhances protection of personal privacy and personal information (Article 25).  The Draft 

Revision represents a significant revision to the current AUCL in that new types of unfair competition are 

brought under its umbrella for regulation, while a higher and broader perspective is adopted to re-examine 

the impact on public interests and business ethics in addition to protecting the rights and interests of 

business operators and consumers.  The AUCL has served as a fundamental basis for market regulation 

over many years.  It is our hope and belief that, after thorough consultation, discussion, and deliberation 

of the Draft Revision, a newly revised AUCL will be adopted to further optimize the regulatory scope 

spanning all links of the industrial and commercial chain, so as to safeguard an operable business 

environment and promote a better social order for fair competition. 
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Fossil Fuel Oxygenation Policy in Colombia 

One of the main goals of climate change worldwide is to reduce CO2 emissions produced by the use 
of fossil fuels, therefore, this article seeks to analyze how the fuel policy in Colombia is directed 
towards the same goal. 

Fossil fuels, ordinary or extra gasoline and diesel, in words of Decree 1073 of 2015 "are mixtures of 
hydrocarbons derived from petroleum that have been designed as fuels for internal combustion 
engines", that generate emissions of gases such as carbon dioxide and monoxide, which cause and/or 
enhance the greenhouse effect, air, soil and water pollution, among other negative environmental 
effects, which explains why their disincentive is one of the main goals of climate change, as well as of 
the environmental policies of current governments around the world.  

Since 2001, the Ministry of Mines and Energy of Colombia has promoted a fuel oxygenation policy, 
ordering that fossil fuels used in the country must contain oxygenated components such as fuel 
alcohols or biodiesel, as an adjuvant factor for environmental sanitation, considering that biofuels 
are obtained from resources of animal or vegetable origin, that they will not be exhausted in the near 
future and that their use reduces gas emissions by large percentages. These orders are mainly found 
in Article 1 of Law 693 of 2001, Article 7 of Law 939 of 2004 and paragraph 2 of Article 35 of Law 
1955 of 2019. 

In development of the above, currently applies the Resolution 40447 of October 31, 2022 of the 
Ministry of Mines and Energy, which order retail distributors, as fuel service stations, and wholesale 
or large distributors of fuels, to only commercialize fuels blended with the following percentage of 
biofuel or fuel alcohol per gallon: 
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GUATEMALA 

EMPLOYER’S ANNUAL REPORT DEADLINE FEB 28 2023

Feb/2023 

On February 28th, 2023, the deadline to comply with the obligation to submit the Employer’s Annual Report 
before Ministry of Labor expires. Every employer, regardless of its economic activity, must comply with this 
obligation during the first two months of each year (article 61 of the Labor Code). 

For this purpose, the employer must access the Electronic System for the Receipt of the Employer's Report, 
created by the Ministry of Labor. 

Below we include the link where you can find information, tutorials, and format to use for the 2023 report: 

https://www.mintrabajo.gob.gt/index.php/servicios/empleador/33‐direccion‐de‐estadisticas‐
laborales/servicios/41‐informe‐del‐empleador   

Non‐compliance with this obligation constitutes a labor fault and it may be sanctioned with the imposition of a 
fine. 

For additional information on this matter, please do not hesitate to contact us. 

Liz Gordillo Anleu|Partner 
liz.gordillo@ariaslaw.com  

Rosa María Arenales|Partner 
rosamaria.arenales@ariaslaw.com  

María Elena Barrientos|Senior Associate 
maria.barrientos@ariaslaw.com  

www.ariaslaw.com 



The final frontier - Hong Kong Court of Final 
Appeal grants leave to appeal in arbitration 
escalation clauses dispute

The Hong Kong Court of Final Appeal has granted leave to appeal in the case of C v D [2022] HKCFA 25, 

against last year's finding by the Court of Appeal that the validity of "escalation clauses" – multi-tiered dispute 

resolution provisions which require negotiation or mediation before formal proceedings can be commenced – 

should be determined by the arbitrators themselves, not the courts. The Court of Appeal had previously 

refused leave to appeal their decision. The appeal is set to be heard in April 2023.

Space to negotiate?

In C v D [2021] HKCFI 1474, disputes arose from a cooperation agreement entered into between Company C, a Hong Kong 

company and Company D, a Thai company, for the development and building of a satellite. The agreement provided that the 

parties were to attempt in good faith promptly to resolve any disputes arising by negotiation between the parties' respective chief 

executive officers (CEOs) and that if that a dispute could not be resolved amicably within 60 business days, it was to be referred 

to arbitration in Hong Kong.

On 24 December 2018, the CEO of Company D issued a letter to the chairman of the board of directors of Company C, copied to 

other directors of Company C, alleging that Company C was in repudiatory breach of the agreement and with the letter meaning 

to serve as a "written request" for negotiation under the agreement. On 18 April 2019, Company D issued a notice referring the 

dispute to arbitration. In response, Company C claimed that the arbitral tribunal did not have jurisdiction because the letter had 

been addressed to Company D's directors but not the CEO, thus not fulfilling the condition in the agreement.

The tribunal dismissed Company C's objection and held that the relevant clause only made it mandatory that the parties should 

attempt in good faith to resolve any disputes by negotiation, but the reference of disputes to the respective CEOs was optional. 

The tribunal issued an award in favour of Company D, ruling that the letter constituted a request for negotiation under the 

agreement (the partial award).

Company C sought to set aside the partial award under section 81 of the Arbitration Ordinance (Cap. 609) (Ordinance) on the 

ground that the partial award concerned a dispute "not contemplated by or not falling within the terms of the submission to 

arbitration" under Article 34(2)(a)(iii) of the Model Law.

1 

4 January 2023



The Court of First Instance dismissed Company C's application and held that compliance with an "escalation clause" was an 

issue of admissibility and did not go to the jurisdiction of the tribunal (see Hogan Lovells alert C v D – Hong Kong court rules 

on compliance with pre-arbitration procedural requirements).

Court of Appeal

Company C was granted leave to appeal. The issues upon appeal were:

• Whether the award should be set aside under Article 34(2)(a)(iii) of the Model Law (as implemented by section 81(1) of 

the Ordinance) since the failure to comply with preconditions meant that the dispute was "not contemplated by or not 

falling within the terms of the submission to arbitration under Article 34(2)(a)(iii)".

• The arbitral award was not in accordance with the agreement of the parties.

• The true construction of the relevant contractual provisions in particular, whether Company D was obliged to refer the 

disputes for determination by the companies' respective CEOs.

The Court of Appeal in C v D [2022] 3 HKLRD 116 (Cheung, Yuen and Chow JJA) dismissed all three grounds of appeal, citing 

recent English authority that it is arbitrators who are in the best position to decide issues relating to whether preconditions in 

the parties' agreement have been satisfied.

Whether an objection went to the jurisdiction of the tribunal rather than the admissibility of the claim ultimately depended on 

the agreement of the parties. It was not Company C's argument that Company D's claim could never be referred to arbitration, 

only that the reference to arbitration was premature in that some pre-arbitration procedural requirements had to be observed 

first. The issue therefore went to the admissibility of the claim rather than the jurisdiction of the tribunal.

The Court of Appeal found that disputes which went to the admissibility of the claim should be viewed as disputes "falling within 

the terms of the submissions to arbitration" under Article 34(2)(a)(iii) of the Model Law. Such an interpretation would in all 

likelihood give effect to the parties’ agreement that all disputes should be resolved by the same tribunal and further the objective 

under section 3 of the Ordinance to facilitate the fair and speedy resolution of disputes.

It would also tie in with practice in other major international arbitration centres (see Hogan Lovells alert Rising to the top – 

Hong Kong Court of Appeal rules that escalation clauses compliance queries are best left to arbitrators).

Leave to appeal

In their decision of 12 December 2022, the Court of Final Appeal (Ribeiro, Fok and Lam PJJ) have now given leave to appeal on 

the question: "Is an arbitral tribunal’s determination on whether a pre-arbitration condition precedent in an arbitration 

agreement that the parties thereto should first attempt to resolve their dispute by a specified mechanism has been fulfilled 

subject to recourse to the Court under Articles 34(2)(a)(iii) of the UNCITRAL Model Law (as incorporated into Hong Kong law 

under sections 81(1)(2)(a)(iii) of the Arbitration Ordinance (Cap. 609)."

The CFA said it was satisfied that this was a question of general importance and since this was the first case in which the issue 

had fallen to be considered by a Hong Kong court, granted leave to appeal.

The appeal is listed for hearing on 27 April 2023.
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Taking it to the top

The CFA's ruling will be of great significance as it will be the highest court in a Model Law jurisdiction to consider the position. 

Until the position is clarified, one way of making sure that recourse to such clauses cannot be used by a party dissatisfied at the 

findings of a tribunal, is to place a time limit on when negotiations should take place. If they do not take place within the time 

limit, the precondition can be shown to have been complied with.

Authored by Nigel Sharman.
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CBDC Concept Note – India’s 

move towards digitalizing currency 

The Reserve Bank of India (“RBI”) has released a 

concept note on Central Bank Digital Currency 

(“CBDC”) on October 7, 2022 (“Concept Note”). The 

Concept Note sets out the objectives, motivations, 

benefits, risks, designs, and other features of the digital 

rupee and highlights considerations such as technology 

and design choices, security and anonymity, impact on 

monetary policy, banking systems, financial market 

systems, etc. The Concept Note takes India a step 

forward towards digitizing its currency and is released 

with an aim of creating awareness of e-rupee (“e-₹”). A 

brief snapshot of the Concept Note is set out below: 

Motivations for e-₹: In India, there has been a shift in 

adaptation of the present payment systems such as 

NEFT, RTGS, UPI, etc. that are affordable, accessible, 

convenient, efficient, and secure. RBI has maintained 

that private virtual currency is at odds with the historical 

concept of money. It has consistently noted that 

cryptocurrency is not a commodity and has no intrinsic 

value and de-centralized finance will disrupt the 

traditional financial system and destabilize the fiat 

economy. e-₹ is intended to leverage on the benefits of 

digital currency viz. innovations in payments, financial 

inclusion, reduction in costs associated with physical 

cash management, cross-border payment efficacy, etc. 

without the associated risks of private currencies such as 

price volatility and proliferation of crypto assets. 

What is e-₹: The digital rupee will be legal tender issued 

by the RBI in a digital form. It will be a sovereign 

currency exchangeable at par with existing fiat currency. 

Similar to the paper currency, e-₹ will be acceptable as a 

medium of payment, store of value and legal tender. The 

difference between CBDC and commercial bank money 

will be that CBDC will be issued by RBI and will be a 

liability in the books of RBI. This would ensure that RBI 

can meet its obligations using its own non-redeemable 

money. e-₹ promises to offer the public access to digital 

money free from credit and liquidity risk.  

Design and architecture: RBI proposes the following 

design considerations for a resilient, secure, and scalable 

infrastructure for the digital currency: 

▪ Type: RBI is considering launching two broad types of

e-₹: retail CBDC (“CBDC-R”) and wholesale CBDC

(“CBDC-W”). CBDC- R could be made available to

all users in the private sector, non-financial consumers

and business. The primary use of CBDC-R would be 

akin to paper currency. CBDC-W could be used for 

wholesale payments such as interbank payments or 

securities settlement. Case-in-point is Project Jasper in 

Canada and Project Ubin in Singapore. Adoption of 

CBDC-W will depend on integration with and upgrade 

of the existing exchanges and trading infrastructure 

and whether the cost of CBDC-W is less than the cost 

of existing settlements.  

▪ Model: RBI has considered multiple models for

CBDC, including a Direct Model, Two Tier Model and

Hybrid Model. A Direct Model which makes RBI

responsible for managing all aspects of CBDC has

been currently ruled out due to the burden on RBI for

onboarding customers, KYC, etc. The Intermediate/

Two Tier Model has been considered to be the most

relevant in India wherein the issuer of CBDC would

be RBI, but the distributors would be intermediaries

such as commercial banks. The customer onboarding,

KYC, ledger maintenance etc. would be done by

intermediaries and RBI would only track the

wholesale CBDC balances of the intermediaries.

▪ Remunerated vs. Non-remunerated CBDC: RBI is

considering whether CBDC should be interest bearing.

While this would certainly incentivize the shift from

paper currency to digital currency, designing CBDC

like a ‘deposit (bearing interest)’ is likely to disrupt the

financial system resulting in loss of deposits with

banks, impeding their credit creation capacity and

increasing lending rates. Contrastingly, while non-

remunerated CBDC is likely to hinder the switch from

bank deposits to CBDC, it could still be an attractive

medium of payment. RBI is currently considering non-

remunerated CBDC as it would be least disruptive.

▪ Account vs. token based: A token based CBDC system

would involve a type of digital token issued by and

representing a claim on RBI. A token CBDC is a

‘bearer-instrument’ like banknotes, meaning that

whoever holds the tokens at a given point in time

would be presumed to own them. In contrast, an
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account-based system would require the keeping of a 

record of balances and transactions of all holders of the 

CBDC and indicate the ownership of the monetary 

balances. The verification of both systems would also 

differ, i.e. a person receiving a token will verify that 

his ownership of the token is genuine, whereas an 

intermediary verifies the identity of an account holder. 

RBI is considering token-based CBDC for CBDC-R 

and account-based system for CBDC-W. 

▪ Technology: Technology considerations will be the

focal point for developing a scalable, stable, tamper-

proof financial system that offers cross-platform

support and is able to integrate with other IT platforms,

has configurable workflows and uses highly evolved

fraud monitoring framework. The basic requirements

of the technology architecture include zero downtime,

zero frauds, able to handle high volume of transactions

and zero loss due to cyberattacks. The options include

conventional centrally controlled database or

distributed leger technologies.

Recoverability: In account-based models, recoverability 

is not an issue as the identity of user is available. In a 

token-based system, the model can support two types of 

wallets, a custodian based where the wallet is held with 

a token service provider and is recoverable with the 

wallet pin, address etc. and user held model where the 

responsibility of the key is with the user and its device.  

Offline Functionality: As financial inclusion is one of 

the key drivers of e-₹, offline functionality will be a key 

design consideration. The use of offline transactions 

would be beneficial in remote locations and offer 

availability and resilience benefits when electrical power 

or mobile network is not available. For offline 

transactions, the wallets must be able to independently 

verify the authenticity of any CBDC transaction without 

communicating with the server during the transactions.  

Interoperability: RBI’s aim is that e-₹ should be able to 

utilise the current payments infrastructure like UPI, 

digital wallets like Paytm, Gpay etc. Integrating CBDC 

into the broader payments landscape of India would 

possibly help drive end user adoption (both for the public 

and merchants) and will obviate the need for the creation 

of a parallel infrastructure. Collaborating with central 

banks of other countries would also be required to test 

the cross-border efficacy of CBDC. Case-in-point is 

Project Dunbar which brings together the central banks 

of Australia, Malaysia, Singapore and South Africa with 

the BIS Innovation Hub to test the use of CBDCs for 

international settlements. 

Resource Intensiveness: The resource intensiveness 

also needs to be factored in while designing CBDC. For 

centralised systems, the resource consumption is 

comparable with that of existing payment systems. For 

distributed systems, it depends on whether there is any 

consensus protocol. CBDCs would not be ‘mined’ unlike 

private cryptocurrencies; CBDC will be issued by RBI 

and for account-based systems, users can simply opt for 

conversion of the bank’s existing balances to CBDC 

balances. However, in the case of token-based systems, 

unique tokens based on agreed techniques would need to 

be created, which may be slightly resource intensive.  

Privacy and data protection: CBDC ecosystems may 

be at similar risk for cyber-attacks that the current 

payment systems are exposed to. The token creation 

process should ensure the highest levels of the 

cryptography and the transaction of tokens also needs to 

be secured to ensure trusted environment. 

Consumer Protection: CBDT will generally come with 

the risks of other digital currency including digital fraud, 

data breaches, lack of privacy, etc. The development of 

a secure system, countering of accountability risk and the 

establishment of an efficient grievance redressal system 

is likely to combat the risks associated with e-₹. 

Anonymity v. AML/CFT: Degree of anonymity would 

be a key design decision for any CBDC. While digital 

currency should promise to maintain certain anonymity, 

recent trends have demonstrated the use of digital assets 

for money laundering and financing terrorism. The 

balance between Anti-Money Laundering and 

Combating Finance of Terrorism and anonymity is the 

principle of ‘managed anonymity’ i.e. anonymity for 

small value and traceable for high value, akin to 

anonymity associated with physical cash. 

Launch and next steps: RBI is currently engaged in 

working towards a phased implementation strategy, 

going step by step through various stages of pilots 

followed by final launch. RBI will build a prototype, test 

the idea in a controlled environment, perform test cases 

with positive and negative scenarios to evaluate the 

durability and resilience of e-₹ and finally conduct pilot 

projects with a diverse user based.  

With the advent of cutting-edge technologies, digital 

currency will be the next milestone in monetary history. 

RBI notes that a sovereign digital currency issued by the 

central bank stands to offer the benefits of virtual 

currency without the potential risks associated with 

private virtual currencies.  

For further information, contact Mr. Rajarshi 

Chakrabarti (rajarshi@mumbai.kochhar.com) and Ms. 

Dhvani Shah (dhvani@mumbai.kochhar.com). 

Disclaimer: This is for information purpose only and is not intended to be an 

advertisement or solicitation. It is not a substitute for professional advice. 

Kochhar & Co. disclaims all responsibility and accept no liability for 

consequences of any person acting or refraining from acting on the basis on the 

above information. 

mailto:rajarshi@mumbai.kochhar.com
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• In March 2023, new parameters requiring improved wastewater quality will come into effect.

• The guidelines establish the possibility for those who discharge wastewater to propose to CONAGUA no later

than April 3, 2023, a compliance program with concrete actions to improve wastewater quality.

• Those who do not submit this program must ensure that their discharges comply with the new parameters as

of April 3, 2023.

VOLUNTARY PROGRAMS FOR WASTEWATER
DISCHARGE QUALITY COMPLIANCE

DECEMBER 2022

S + S U P D AT E S

In March 2022, the Ofcial Mexican Standard NOM-001-

SEMARNAT-2021 (“the NOM”) was published,

establishing the permissible limits of pollutants in

wastewater discharges in receiving bodies owned by

the nation. In addition, it enacts new limits and stricter

conditions that must be met by wastewater discharges

into rivers, lakes, and the subsoil, granting one year for

those who carry out said discharges (the “Regulated

Entities”) to adapt their processes to ensure compliance

with the NOM.

www.santamarinasteta.mx

To acilitate Obliged Subjects to comply with the norm,

on December 5th, 2022, the Guidelines establishing the

general administrative provisions for the presentation

of the compliance programs established in the fourth

transitory article o the NOM (the “Guidelines”) were

published.

EXECUTIVE SUMMARY



S + S U P D AT E S

www.santamarinasteta.mx

GUIDELINES FOR COMPLIANCE WITH
THE NOM

The Guidelines establish that the Regulated Entities

in need of modifying their facilities or changing their

production processes may submit to the National Water

Commission (CONAGUA, or its acronym in Spanish) a

compliance program establishing actions, conditions,

and goals for their discharge waters to comply with the

NOM, giving a maximum deadline o March 11, 2027.

The submission of compliance programs is voluntary

and may be submitted rom March 11 through April 3,

2023.

Those who choose not to present a program must

ensure that their wastewater discharges comply with

the NOM guidelines as of April 3, 2023.

I CONAGUA verifes that the Regulated Entities do

not comply with the commitments established in the

program, said Commission will proceed to cancel the

program. In such cases, the Regulated Entities must

immediately comply with the NOM.

Failure to comply with the parameters established in the

NOM would be equivalent to discharging contaminated

water, which would give rise to administrative,
environmental, civil, and criminal responsibilities.

OUR RECOMMENDATIONS

First, verify the obligations derived from the

discharge permit, ensure that the treatment plant is

in optimal conditions and that discharge analysis and

declarations are periodically made to CONAGUA,

ensuring that the current discharge conditions are met.

Subsequently, veriy with the current wastewater

analysis and experts’ technical opinion whether the

current discharge complies with the parameters

established in the NOM. If the current discharges does

not comply with the requirements, it is advisable to

submit the compliance program to CONAGUA within

the corresponding period.

Vicente Grau
Partner
Mexico City
+52 55 5279 5466
vgrau@s-s.mx

Claudia Rodriguez
Partner
Mexico City
+52 55 5279 5408
crodriguez@s-s.mx

Heriberto Garza
Partner
Monterrey
+52 81 8133 6010
hgarza@s-s.mx

Finally, we recommend legal and technical advice to

ensure adequate compliance with the NOM and the

National Waters Law.

Read the original publication in the Ofcial Gazette o

the Federation by visiting:

https://www.do.gob.mx/nota_detalle.

php?codigo=5673265&echa=05/12/2022#gsc.tab=0



(url: https://www.nautadutilh.com/en)

22-12-2022

On 16 December 2022, the Corporate Sustainability Reporting Directive (CSRD) was

published (url: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464) in the Official

Journal of the EU. The CSRD replaces the Non-Financial Reporting Directive (NFRD) and

extends reporting requirements with regard to people and the environment, responsible

corporate governance and supply chain responsibility. This article briefly outlines the main

changes to the CSRD and the steps needed to ensure you are prepared in good time. The

CSRD is more than ‘just’ a reporting guideline and demands action in 2023.

CSRD background

Globally, the focus on ESG (Environmental, Social, Governance) continues to expand. In this

context, the EU has expressed its commitment to climate neutrality by 2050 in the European

Green Deal. At the same time, the EU wants to promote future-proof economic growth that

ensures stability, employment and sustainable investment. The above ambitions have led the EU

to issue several directives and regulations. One example is the EU Taxonomy Regulation, which

provides a classification system to indicate whether a financial product or investment is

sustainable. The Sustainable Finance Disclosure Regulation (SFDR) also brings sustainability-

related obligations, such as the requirement for asset managers to be transparent about their

ESG policy or risk policy, as well as performance. The CSRD is also an important part of

sustainability ambitions, by requiring companies to report on sustainability and having this

reporting reviewed (to a greater or lesser extent) by an auditor. Above all, what the EU Taxonomy

Regulation, the SFDR and the CSRD have in common is that they all promote behavioural

change among undertakings, investors and other stakeholders and encourage undertakings to

achieve higher scores for the extent to which activities or products are green or contribute to

achieving sustainability ambitions. In many cases, undertakings have to indicate when a

particular disclosure requirement can be met, if it cannot be met at the time when the CSRD

comes into force.

Main changes

1. Formulating long-term ESG goals and policies

The CSRD requires companies to set clear ESG targets and disclose progress annually based on

European Sustainability Reporting Standards (ESRS). The ESRS are being prepared by the

Final CSRD mandates more sustainability
reporting
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European Financial Reporting Advisory Group (EFRAG) and are being issued in two stages. In

November 2022, the first set of ESRS was proposed (url: https://efrag.org

/lab6?AspxAutoDetectCookieSupport=1), which must be adopted by the European Commission by 30

June 2023. The second set of ESRS has to be adopted by 30 June 2024, setting out additional

information that companies must disclose on specific sustainability issues and reporting areas,

and information that companies must disclose that is specific to the sector in which they operate.

The first set of draft ESRS includes 12 standards covering the following topics:

2. Extending the scope

The CSRD will cover about five times more companies than the current NFRD. The scope will be

extended from large public-interest undertakings, i.e. listed companies, banks and insurance

companies with >500 employees, to include the following categories:

3. Clarifying the double materiality principle

The double materiality approach requires companies to report on the impact the company has on

large undertakings, listed or unlisted (or undertakings exceeding at least two of the following

values: a balance sheet total of €20 million, net turnover of €40 million, and an average

number of 250 employees during the financial year);

large non-EU undertakings with substantial activities in the EU market (a net annual turnover

of €150 million in the EU) and which have at least one subsidiary or branch in the EU

exceeding certain thresholds; and

small and medium-sized undertakings with securities admitted to trading on an EU regulated

market, excluding micro enterprises, small and non-complex credit institutions and captive

insurance entities.

https://efrag.org/lab6?AspxAutoDetectCookieSupport=1
https://efrag.org/lab6?AspxAutoDetectCookieSupport=1
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people and the environment on the one hand, and the impact of sustainability issues on their

company, both positive (e.g. striving for a diverse and inclusive work environment) and negative

(resource scarcity) on the other.

4. Due diligence on own operations and supply chain too

Undertakings must report not only on their own performance regarding ESG themes, but also on

that of their clients and suppliers. The exact requirements will be detailed by EFRAG on a theme-

by-theme basis. An exception may be invoked in the first three years for not being able to retrieve

all value chain information.

5. Mandatory assurance for sustainability reporting

Sustainability information should be included in the management report and audited by an

independent auditor. Initially, the CSRD provides for ‘limited’ assurance of the sustainability

report by an auditor, which is more than was required under the NFRD. The requirement for

‘limited’ assurance is expected to gradually shift to a requirement for ‘reasonable’ assurance.

Phased entry into force

The requirements will take effect in phases, depending on the type of company:

Preparation: what steps to take now?

For many undertakings, reporting on sustainability information is new, especially to this extent.

The management report will be considerably more voluminous. To actually be able to report in

line with CSRD standards from FY2024 or 2025, first requires an understanding of issues such as

the undertaking's own information processes, KPIs and data applications. But it also requires an

understanding of closely related legislation such as the above EU Taxonomy Regulation, as well

as knowledge of other guidance such as that of the Task Force on Climate Related Financial

Disclosures (TCFD) and initiatives such as the Corporate Sustainability Due Diligence Directive

(CSDDD). In addition, other future legislation on sustainability is also relevant, such as the

proposal for the Dutch private member’s bill Responsible and Sustainable International Business

Conduct Act (Wet VDIO) and the updated Corporate Governance Code (see our newsletter (url:

https://www.nautadutilh.com/en/information-centre/news/update-of-the-dutch-corporate-governance-code-finalised) of

1 January 2024 for companies already covered by the NFRD (reporting in 2025 annual report

for financial year 2024);

1 January 2025 for non-NFRD undertakings (reporting in 2026 annual report for financial year

2025);

1 January 2026 for listed SMEs, small and non-complex credit institutions and captive

insurance companies (reporting in 2027 annual report for financial year 2026, with SMEs

being granted an extension until 2028);

1 January 2028 for the large non-EU undertakings mentioned earlier (reporting in 2029 annual

report for financial year 2028).
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20 December 2022). Similarly, any undertaking preparing for the CSRD should consider how its

governance can be properly structured to meet the broad disclosure requirements. For many

undertakings, next year will therefore be dominated by further preparation for the CSRD.

We will be happy to engage with you to discuss your preparedness for the CSRD and related

legislation.

Written by
The Netherlands

Suzanne Kröner - Rosmalen
Counsel

(url: /en/our-people/kroner-rosmalen-suzanne)

Sascha Allertz
Senior Associate

(url: /en/our-people/allertz-sascha)
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2022 Revised 
Implementing 
Rules for the 
Build-Operate-
Transfer Law

n 1 September 2022, the Build-Operate-

Transfer Law Implementing Rules and 

Regulations (IRR) Committee approved the 

Revised 2022 IRR of Republic Act No. 6957, as amended by 

Republic Act No. 7718, otherwise known as the Build-

Operate-Transfer (BOT) Law (the Revised 2022 IRR). 

The Revised 2022 IRR seeks to address the concerns raised by 

the private sector with the amendments introduced by the 

2022 BOT IRR approved on 31 March 2022. The Revised 

2022 IRR was published on 27 September 2022 and will take 

effect on 12 October 2022. 

EXPANDED SCOPE OF ELIGIBLE 

PROJECTS 

The Revised 2022 IRR includes the construction, 

rehabilitation, improvement, betterment, expansion, 

modernization, operation, financing and maintenance of the 

following types of projects: (i) land transportation systems, 

including railways, road-based transportation systems, bus 

rapid transit, high priority public utility vehicle systems, active 

transportation, transit-oriented developments, public utility 

vehicle stations, transport plazas, intermodal terminals, park & 

ride, and related facilities; (ii) transport and traffic 

management projects, including transportation databases, 

automated fare & toll collection systems, traffic signaling, 

traffic monitoring systems, traffic enforcement systems, 

congestion and management systems; (iii) energy efficiency 

and conservation, renewable energy, and electric vehicle 

charging stations with related infrastructure; (iv) flood control 

projects; (v) urban redevelopment, townships, and housing 

projects; and (vi) heritage preservation and adaptive reuse 

projects.

FLEXIBILITY IN ESTABLISHING 

BIDDER QUALIFICATION 

The Revised 2022 IRR permits a bidder to establish the 

required track record through (i) its own experience; (ii) the 

experience of the member firms, in case of a consortium; or 

(iii) through contractors, nominated affiliates, proposed 

facility operators and/or entities bound by a technical services 

agreement (collectively, Nominated Entities). Certain required 

key personnel may also come from these Nominated Entities.

In relation to financial capability, the Revised 2022 IRR 

permits for the ability of the bidder to provide equity to be 

measured in terms of the latest net worth of the bidder and, in 

case of a consortium, of the lead member or the combined net 

worth of member firms. Thus, in computing net worth, it is no 

longer required (i) to deduct from the net worth of an entity its 

equity commitments to other projects; and (ii) to pro-rate the 

net worth of member firms based on the proposed ownership 

structure. 

The Revised 2022 IRR seeks 

to address the concerns raised 

by the private sector with the 

amendments introduced by 

the 2022 BOT IRR approved 

on 31 March 2022 
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UNSOLICITED PROPOSALS 
 

The Revised 2022 IRR clarifies that it is the grant of a Direct 

Government Guarantee, Direct Government Subsidy or Direct 

Government Equity (as these terms are defined therein) that is 

not permitted in unsolicited proposals. Previously, the scope 

was ambiguous since what was prohibited was a “Direct 

Government Guarantee, subsidy or equity,” which did not use 

the defined terms. 

It also relaxes the requirements for New Concept or 

Technology, which is required to support an unsolicited 

proposal. It is described as a concept or technology that is new 

or pioneering where the project is intended to be 

implemented” and no longer requires that it be “untried in the 

Philippines.” Further, the track record showing successful 

implementation may now be established not only by the 

bidder but also by any consortium member or Nominated 

Entity, which shall be subject to a lock-in period pursuant to 

the contract. 

The Revised 2022 IRR further provides that the 80-day 

negotiation period for unsolicited proposals may be subject to 

extension pursuant to rules and procedures to be issued by 

the PPP Governing Board. 

DIRECT GOVERNMENT SUBSIDY 

The Revised 2022 IRR has recognized the concept of 

Availability Payments, which refer to predetermined 

payments by the agency or local government unit to the 

project proponent in exchange of delivering an asset or 

service in accordance with the contract. It is expressly states 

that Availability Payments shall not be construed as Direct 

Government Subsidy. 

The Revised 2022 IRR also provides that, if the final approval 

of the franchise by the regulator shall result in a decrease in 

the amount of tolls, fares, fees, rentals, and/or charges 

stipulated under the contract, the government shall ensure 

that the project proponent recovers the difference between 

the amount stipulated under the contract and the amount 

approved by the regulator (or appropriate regulatory body) 

through measures consistent with the Constitution and other 

applicable laws. The payment of such difference between the 

amounts shall also not be considered as Direct Government 

Subsidy. 

MATERIAL ADVERSE 

GOVERNMENT ACTION (MAGA) 

The Revised 2022 IRR widens the scope of MAGA to refer to 

any act of the government (and not just the executive branch) 

and has deleted the carve-out for (i) acts of the agency or local 

government unit and approving body; (ii) acts of the executive 

branch, made in the exercise of regulatory powers; and (iii) 

acts of the legislative and judicial branches of government. 

The deletion of the carve-outs is a very welcome development 

as it gives project proponents real and meaningful recourse 

against acts of the government. However, the requirement 

that “the project proponent had no, or could not reasonably be 

expected to have had, knowledge of the MAGA prior to the 

effectivity of the contract” has been retained.  

Further, for a MAGA to occur, the act of the government 

must specifically discriminate against the “sector, industry 

or project,” which is broader in scope compared to the 

previous requirement that the act must specifically 

discriminate against the project proponent. The Revised 

2022 IRR, however, requires that the contract provide for 

rules, including materiality or amount threshold, nature and 

manner of recourse, and a cap in case of monetary 

compensation. 

ALLOWABLE CONCESSIONAIRE 

ACTIVITIES 

The Revised 2022 IRR has deleted the prohibition against 

the concessionaire (which is a special purpose company) 

from engaging in other concessions, businesses, or 

undertakings not approved by the relevant regulator, which 

may conflict with the approved project or otherwise lead to 

anti-competitive behavior or abuse of dominant position. 

 

The Revised 2022 IRR 

widens the scope of 

Material Adverse 

Government Action 

(MAGA) to refer to any act 
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RELAXATION OF NATIONALITY 

REQUIREMENT 
 

For Public Utilities 
 

 
 

The Revised 2022 IRR retains the requirement that, for 

projects requiring a public utility franchise for its operation, 

the operator must be (i) a Filipino, or (ii) if a corporation, must 

be duly registered with the Securities and Exchange 

Commission and owned up to at least 60% by Filipinos; or (iii) 

if a consortium of local and foreign firms, Filipinos must have 

at least 60% interest in said consortium. 

 

Given the passage of Republic Act No. 11659, which amended 

Commonwealth Act No. 146, otherwise known as the Public 

Service Act, the term “public utility” now has a narrower 

definition and refers only to a public service that operates, 

manages or controls for public use any of the following: (i) 

distribution of electricity; (ii) transmission of electricity; (iii) 

petroleum and petroleum products pipeline transmission 

systems; (iv) water pipeline distribution systems and 

wastewater pipeline systems, including sewerage pipeline 

systems; (v) seaports; and (vi) public utility vehicles. Thus, 

other activities that previously required a franchise, including 

the operation of railways and airports, are no longer 

considered public utilities and do not require any minimum 

Filipino ownership. 

 

For Solar, Wind and Hydro Power Projects 
 

 
 

The Philippine Department of Energy (DOE) has announced 

that it is preparing the necessary amendments to Rule 6, 

Section 19 of the implementing rules and regulations (IRR) of 

the Renewable Act of 2008 to lift the 40% cap on foreign 

ownership of renewable energy project proponents. 

This development came after the Philippine Department of 

Justice (DOJ) issued on 29 September 0222 DOJ Opinion No. 

21 opining that the exploration, development, and utilization 

of inexhaustible renewable energy sources are not subject to 

the 40% foreign equity limitation provided under Section 2, 

Article XII of the 1987 Constitution of the Philippines. Said 

provision reads that “[a]ll lands of the public domain, waters, 

minerals, coal, petroleum, and other mineral oils, all forces of 

potential energy, fisheries, forests or timber, wildlife, flora and 

fauna, and other natural resources are owned by the State. 

The exploration, development, and utilization of natural 

resources shall be under the full control and supervision of the 

State. The State may directly undertake such activities, or it 

may enter into co-production, joint venture, or production-

sharing agreements with Filipino citizens, or corporations or 

associations at least 60% of whose capital is owned by such 

citizens.” 

In said opinion, the DOJ said that the enumeration 

accompanying the term "natural resources" are properties 

that are within the State's power of dominium pursuant to the 

Regalian Doctrine (such as lands, fisheries, forests, and 

wildlife), which are all susceptible to appropriation and, thus, 

excludes the sun, the wind, and the ocean. The DOJ also said 

that constitutional debates centered on the strong concern 

and fear against fully opening to foreign exploitation the 

natural resources in Section 2, Article XII as it may lead to the 

possibility of running out of these limited and exhaustible 

resources. Thus, this compelling reason behind the imposition 

of the foreign ownership cap finds no application to 

inexhaustible renewable energy sources. 

The DOJ further noted that limiting participation in these 

renewable energy projects will work only to the detriment of 

the country as there is no clear evil to be remedied and the 

adoption of these inexhaustible renewable energy source 

technologies would not only help in the attainment of a 

healthful and balanced ecology but also provide clean energy 

that would not be subject to price fluctuations and market 

forces similar to fossil fuels. Finally, the DOJ noted that the 

technical knowledge and experience, as well as the immense 

capital required to set up these inexhaustible renewable 

energy power stations to utilize solar, wind, hydro and ocean 

or tidal energies is akin to large-scale exploration, 

development and utilization of minerals, petroleum, and other 

mineral oils, which necessitates the aid of foreign capital, 

technology and/or expertise. 
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Introduction
There were two recent property tax appeals against the Chief Assessor’s revised annual values which bore

different results: one was successful, the other was not. Given the difference in results, a review of these two cases

may help shed some light on how a potential appellant can better prepare for its property tax appeal to maximise its

chances of success.

1.

The experience from the two cases suggests that an appellant stands the highest chance of success if it does not

limit its case to pure legal arguments, but also provide comprehensive and compelling expert evidence to show

why its proposed annual value should be preferred over that of the Chief Assessor’s.

2.

The cases
The first case is Bollywood Veggies Pte Ltd v. Chief Assessor [2021] SGVRB 1. The facts of the Bollywood Veggies

case are as follows:

3.

The appellant leased a plot of land at Neo Tiew Road from the Singapore Land Authority (SLA) for a period of 20

years from 2001. The property comprised of a vegetable farm and some buildings that the appellant later

constructed on site to house among other things, a bistro, a food museum, and an event space.

a.

In 2018, the Chief Assessor increased the annual value of the property from S$87,000 to S$107,100. The Chief

Assessor calculated that annual value by adding 5% of the costs the appellant had purportedly incurred in 2009

to construct one of the buildings (which was S$29,650) to the annual land rent the appellant paid to the SLA that

year (which was S$77,400).

b.

The appellant objected to the Chief Assessor’s assessment, contending that the annual value of the property

should be the same as the annual land rent that the appellant paid to the SLA. The appellant’s main ground of

appeal was the buildings it had constructed were temporary (apparently because they had to be removed at the

end of the lease period) and in any case, the lease prevented the appellant from subletting the buildings out.

c.

In respect of the appellant’s case, the Valuation Review Board noted that the only supporting evidence produced

by the appellant was a valuation report prepared by its valuer Jones Lang LaSalle (for an earlier rent review

exercise between the appellant and SLA). The appellant did not lead any other evidence to prove that the

buildings in question were only temporary, and/or that this temporal nature had affected their value. On JLL’s

report, the VRB found that it had little probative value for the purposes of the appeal because the report was only

meant to determine the land rent, and not the annual value of the property under the Property Tax Act. Indeed,

JLL did not even consider the key issues in dispute there namely whether the buildings on the property were

assessable to property tax, and if so, at what value.

d.

In contrast, in respect of the Chief Assessor’s case, the VRB noted that the Chief Assessor’s choice of valuing

the building at 5% of the construction costs was amply justified under the then section 2(3)(a) (now section

e.
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2(6)(a)) of the Property Tax Act.

Ultimately, the VRB held that the appellant did not discharge its burden of proving that the Chief Assessor’s

assessment was excessive and proceeded to dismiss the appeal.

f. 

The appellant was dissatisfied with the VRB’s decision and appealed to the High Court (see Bollywood Veggies Pte

Ltd v Chief Assessor [2022] 3 SLR 1028).

4. 

On appeal, the appellant appointed legal counsel and mounted three arguments, of which the last two were new,

to try to reverse the VRB’s decision.

a. 

First, the appellant reiterated on appeal that since there was a prohibition in the lease against subletting, the

appellant could not have reasonably leased out the buildings and correspondingly, the buildings should be

excluded from the computation of the annual value of the property.

b. 

Second, the appellant argued that the construction costs that was incurred by the appellant in 2009 was

historical and could not represent the value of the buildings in 2018. The appellant’s case was that since there

was “no nexus between the building costs and the estimated value of the buildings”, those costs should be

excluded.

c. 

Third, the appellant argued that even if the value of the buildings should be included, the construction costs that

the Chief Assessor had relied on was based on an email by the appellant’s architect which was not only hearsay

but unreliable because it was recanted by the said architect immediately after the email was sent.

d. 

The appeal was heard before Justice Aedit Abdullah.e. 

On the appellant’s first argument, Justice Abdullah held it was well-settled that the hypothetical tenancy enquiry

(i.e., the statutory test of annual value under the Property Tax Act) applied even if the actual tenant was the only

possible hypothetical tenant in question. Hence, the appellant’s proposition (that the buildings should be

excluded from valuation because it could not reasonably sublet the buildings) was unsustainable since that

proposition would contradict the prevailing position at law.

f. 

Justice Abdullah held that in any case, the Chief Assessor was relying on section 2(3)(a) of the Property Tax to

assess the annual value of the property in question and the application of that section did not depend on whether

the buildings were tenanted or indeed, tenantable. Justice Abdullah further held that there was nothing wrong in

the Chief Assessor choosing to apply section 2(3)(a) in the Bollywood Veggies case particularly when there were

no useful comparable on the rental value of buildings in agricultural properties.

g. 

On the appellant’s second argument, Justice Abdullah reasoned that save for exceptional circumstances (such

as the presence of an unusually high cost of maintenance), buildings would generally be expected to add some

value to the property. Accordingly, there must – contrary to the appellant’s submissions – be a causal connection

between the costs of constructing the building and the value of the property in which the building was situated.

h. 

On the appellant’s third argument, Justice Abdullah held that the evidential rule on hearsay was not offended

because the Chief Assessor did not adduce the architect’s email as evidence of the costs of the building at the

hearing; instead, the Chief Assessor referred to the email merely as proof that he had used the appellant’s own

figures in his determination of the annual value of the property.

i. 

Justice Abdullah also found that the last two arguments were improperly raised on appeal (under the rule

established in the case of Browne v. Dunn of obliging a party to put its case at trial to the other party) because

they were not put to Chief Assessor’s witness at the VRB hearing, with the effect that the Chief Assessor’s

witness was unfairly deprived of the chance to respond.

j. 

In the final analysis, Justice Abdullah found that the appellant did not adduce any credible evidence that can

substantiate an annual value different from the Chief Assessor’s. Indeed, the appellant did not even challenge

the costs of construction even though this information was well within its knowledge. Justice Abdullah thus held

that the Chief Assessor’s assessment was reasonable and dismissed the appeal.

k.

The second case is Harmony Convention Holding Pte Ltd and Chief Assessor [2022] SGVRB 1. The facts of the

Harmony Convention case are as follows.

5. 
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The appellant – a joint venture between Suntec REIT and City Harvest Church – owned the Suntec Singapore

Convention & Exhibition Centre which comprised a retail component and a meeting, incentives, convention, and

exhibition facilities (MICE) component of approximately 60,282 sqm.

a. 

The appellant appointed an asset manager and a convention and exhibition services (CES) operator to manage

and run the day-to-day operations of its MICE business. It paid the CES operator a fee of 3% of the gross

revenue of the business per annum.

b. 

The Chief Assessor assessed the annual value of the MICE component using the profits method: which involved

deducting expenses from the gross receipts of the business and applying a profit margin based on the tenant’s

enterprise, business risk and interest on capital to determine the tenant’s and landlord’s respective shares of the

profits. The landlord’s share would then form the expected annual rent.

c. 

The main issue in dispute resolves around the deductibility of the CES operator’s fee as an operating expense

under the profits method: the appellant contended that the deduction of the CES operator’s fees must be allowed

because it was after all a working expense that was incurred by the appellant in its MICE business; whereas the

Chief Assessor argued that the scope of the CES operator’s business replicated the business of a typical MICE

business operator with the effect that the CES operator’s fees was an unnecessary and not deductible expense.

d. 

The VRB (like the VRB in the Bollywood Veggies case) referred to the hypothetical tenancy enquiry (which as

mentioned above is the statutory test of annual value under the Property Tax Act) and held that the hypothetical

tenant should include the appellant. In turn, the expenses actually incurred by the appellant must be considered

to properly measure the appellant’s expected profitability under the profits method.

e. 

The VRB then carefully reviewed the scope of the CES operator’s contractual duties and agreed with the

appellant that the CES operator was indeed a third-party service operator, and its fees cannot reasonably be

accounted for under the hypothetical tenant’s share; instead, it should be deducted as an expense because it

was a fee paid by the appellant to earn the income of its MICE business.

f. 

The VRB thus held that the appellant had proven that the CES operator’s fees had not been appropriately

accounted for under the Chief Assessor’s application of the profits method, and the appellant had proven that

the Chief Assessor’s proposed annual value was excessive. The VRB thus allowed the appeal.

g. 

Analysis
It is apparent the appellant in the Bollywood Veggies case failed in its appeal before the VRB and later the High

Court because it ran a purely legal argument that unfortunately contradicted not only established principles of

valuation but also the fundamental hypothetical tenant enquiry.

6. 

The appellant in the Bollywood Veggies case did not otherwise explain – with reference to the necessary

supporting expert evidence – how the Chief Assessor’s assessment of the annual value of the buildings was

factually excessive. This omission meant that once the VRB rejected the appellant’s legal argument, the VRB

would have no choice but to dismiss the appeal.

7. 

In comparison, the appellant in the Harmony Convention case not only made valid legal submissions as to how

Chief Assessor had proceeded on a wrong legal premise when it failed to take the CES operator’s fees into

account, the appellant also provided compelling evidence as to why the CES operator’s fees were reasonably

incurred and in turn, why its proposed annual value was justifiable under the agreed profits method.

8. 

Indeed, in the Harmony Convention case, it was the Chief Assessor who did not produce any credible evidence to

rebut the appellant’s case and/or to show that the Chief Assessor’s assessment of the annual value was fair and

reasonable even if the Chief Assessor could be said to have misapplied the profits method.

9. 

While it is true that the main reason why property tax cases end up in litigation is due to the lack of an agreed

methodology, or if the methodology is agreed, due to the lack of useful comparables (with the effect that the most

relevant form of evidence required in a property tax appeal is often illusory), it does not invariably mean that there

will also be a dearth of other forms of credible evidence.

10. 

It is incumbent on an appellant who intends to prosecute a property tax appeal to gather as much relevant,11. 
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credible, and useful objective evidence as possible, and to refer to this evidence as the foundation to discredit the

Chief Assessor’s assessment.

For instance, the appellant in the Bollywood Veggies case could have greatly strengthened its case by producing

an expert report on how the costs of constructing the building in 2009 no longer represented the estimated value of

the building in 2018 for the purposes of section 2(3)(a) of the Property Tax Act due to factors such as depreciation.

12.

In addition, even if the appellant intends to run its highest case (i.e., to argue that the fixture in question such as the

building in the Bollywood Veggies case should have zero value), it may still be worthwhile to put forward a more

moderate but alternative case to have the platform to present all possible evidence before the VRB and maximise

its chances of success.

13.

Given the following observations of the High Court in the Bollywood Veggies case and the VRB in the Harmony

Convention case, the approach suggested at paragraph 13 has become even more important:

14.

Justice Abdullah in the Bollywood Veggies case opined at paragraph 30 of his judgment that even though the

standard to be adopted in an appeal against a VRB’s decision should be to enquire into whether the Chief

Assessor’s assessment was fair and reasonable, there should still be some deference to the VRB’s findings of

facts.

a.

The VRB in the Harmony Convention case opined - possibly for the first time ever - at paragraph 16 of its

judgment that there is no statutory basis under the Valuation Review Board (Appeals Procedure) Regulations for

an amendment to be made to a notice of appeal.

b.

Conclusion
In closing, we would say that a potential appellant to a property tax appeal would be well-advised to carefully

consider its primary and/or alternative case(s) and properly formulate all its possible arguments before it

prosecutes an appeal. If the potential appellant decides to push ahead, the appellant must make the extra effort to

adduce all necessary evidence in support of its case including in inter alia the selection of its witnesses and the

crafting of the relevant witnesses’ affidavit evidence.

15.

If the appellant decides to eschew the approach suggested above and take its chances, we suggest that the

likelihood of a favourable outcome would be very much reduced. The appellant may end up not only having to bear

the additional property tax imposed, it may also be out of pocket for the legal costs in an unsuccessful litigation.

16.

Terence Wah
Partner, Singapore
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Adoption of FinTech Accelerated by Pandemic – Taiwan Regulator Further 
Lifted Restrictions on Remote Insurance Application 

01/05/2023  

Maggie P. Chang/Chih‐han Wang 

In the pandemic era, there are more and more scenarios where digital services replace physical interactions, and 

the pandemic has boosted the use of "Contactless Financial Services" in the insurance industry in recent years. 

1. Meet‐and‐sign in person ‐ Regulations Governing the Supervision of Insurance Solicitors

According to Article 15 of the Regulations Governing the Supervision of Insurance Solicitors, insurance solicitors 

soliciting life insurance products shall meet the applicant and the insured in person and obtain the wet‐ink 

signatures of the applicant and the insured on the application‐related documents.  Although soliciting property 

insurance products is exempted from the meet‐in‐person requirement, wet ink signature is still required. Because 

of this requirement, visiting customers has always been the norm in the solicitation of insurance business. 

2. Meet‐and‐sign via video call ‐ Temporary Principles in Response to the Coronavirus Outbreak

The principle of meet‐and‐sign‐in‐person is being challenged in the pandemic era. In May 2021, rising infections 

prompted the government to expand the scope of Level 3 alert to the whole country. As the pandemic got more 

intense, the meet‐and‐sign requirement could no longer be accommodated promptly. To ensure the services and 

operations of insurance companies were not interrupted at Level 3 alert, the Financial Supervisory Commission (the 

"FSC") announced the "Temporary Principles in Response to the Coronavirus Outbreak When Providing Services 

Involving In‐person Signatures and Paperwork" applicable to both life and non‐life insurance companies on May 25 

and 26, 2021 (collectively the "Temporary Principles"), allowing the insurance application process to be completed 

via video call where the insurance solicitors shall be able to identify and communicate with the applicant/insured 

and witness the signing of relevant documents. However, since the Temporary Principles are only an expedient 

measure applicable at Level 3 alert, the applicants/insureds are still required to submit the signed paper documents 

to the insurance companies once the pandemic alert is downgraded to Level 2. Following the issuance of the 

Temporary Principles, several insurance companies applied for trial operations for remote insurance applications 

since June 15, 2021. 

3. The new normal of remote insurance application submission – Directions for Insurance Companies to Provide

Remote Insurance Services 
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While the pandemic is subsiding, the number of new contracts signed via remote insurance application submission 

continues to rise. The FSC, based on the positive experience of insurers' trial operations for remote insurance 

applications, promulgated the "Directions for Insurance Companies Conducting Remote Insurance Application" (the 

"Directives") on November 18, 2021, setting standards for life and non‐life insurers to conduct remote insurance 

application process, as summarized below: 

 (1) The remote insurance application process cannot be officially launched until the trial operation has achieved 

the expected performance. 

(2) The entire process of insurance application submission done via video call should be recorded. 

(3) The customer identity verification process is enhanced. 

(4) The insurance company shall adopt internal procedures to ensure that the recorded video and audio files are 

complete. 

(5) The insurance company shall ensure that relevant files such as personal information of the clients, audio and 

video recordings, and insurance documents are properly kept. 

(6) The Directives may apply to after‐sales services, claim services, and premium payment automatic debit 

authorization services. 

(7) In the event of a dispute, the applicant or the insured may request the insurer to provide copies of the video or 

audio records, and the insurer cannot refuse such a request.  In the event of any dispute arising from poor 

communication, poor equipment, or network connectivity issues during the remote application process, any steps 

taken to resolve the dispute shall be taken in favor of the applicant or the insured. 

4. Restrictions further lifted ‐ "Directions for Insurance Agent Companies and Insurance Broker Companies to 

Engage in Remote Insurance Services" 

As of February 2022, the total number of remote insurance applications to life insurance companies exceeded 

120,000, accounting for more than 30% of the total number of insured cases. This indicates that in the post‐

pandemic era, the public is in favor of "contactless" remote insurance services.  Therefore, the FSC decided to 

expand the scope of "remote insurance business" to include insurance agencies/brokers and banks. 

The FSC promulgated the "Directions for Insurance Agent Companies and Insurance Broker Companies to Provide 

Remote Insurance Services" on September 15, 2022. The main points include: 

 (1) Scope of application: Insurance agent companies, broker companies and bancassurance channels may now 

handle remote insurance applications and provide certain insurance services remotely. They are required to use the 

video recording software provided by the insurance companies and should establish internal control system and 

ensure its effective implementation. 
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(2)  Customer identity authentication: Insurance agent companies, broker companies and bancassurance channels 

shall use the identity authentication method adopted by the insurance companies to verify customer identity and 

confirm the customer's intent to apply for insurance.  

(3) Information Security and Personal Information Protection: Insurance agent companies, broker companies and 

bancassurance channels shall obtain certification of their information security and personal information 

management system when handling remote insurance applications and providing remote insurance services. The 

audio and video recording files must be encrypted and uploaded directly to the internal server of the insurance 

company or the server of the video software provider used by the insurance company. 

(4) Dispute Resolution: In the event of a dispute, the applicant or the insured may request the insurance agent 

companies, broker companies and bancassurance channels to provide copies of the video or audio records, and the 

insurance agent companies, broker companies and bancassurance channels cannot refuse such a request.  In the 

event of any dispute arising from poor communication, poor equipment, or network connectivity issues during the 

remote application process, any relevant steps taken to solve the dispute shall be taken in favor of the applicant or 

the insured. 

(5) Remote signing: The remote signing shall be conducted on the platform/system established by the insurance 

company. 

5. Restrictions and challenges

When InsurTech becomes a solution to traditional insurance challenges, we can see that the regulator emphasizes 

more on how to protect the rights and interests of policyholders, which would be the main compliance focus of 

digital insurance providers. 

The pandemic has changed lifestyles and thus accelerated the development of financial technology. The new 

regime of remote insurance application business set an example. The insurance industry and the regulator worked 

together to realize the new regime swiftly in response to the pandemic, allowing technology to serve financial 

consumers. 

We look forward to a more innovative organizational mindset of the regulator when dealing with the development 

of financial technology and insurance technology. The policy maker must provide room for financial innovations 

through sandboxes or new business trials and, in the meantime, provide the industry with appropriate guidance to 

ensure financial stability and information security. 

www.leeandli.com 



On December 29, 2022, President Biden  the

Consolidated Appropriations Act, 2023 ( ), which by its name

does not appear to have anything to do with cosmetics. However,

buried in the approximately 1,650 pages of text are provisions that

signi�icantly reform the way the cosmetic industry in the U.S. is

regulated. Recall that "cosmetics" are de�ined broadly as "articles

intended to be rubbed, poured, sprinkled, or sprayed on, introduced

into, or otherwise applied to the human body or any part thereof for

cleansing, beautifying, promoting attractiveness, or altering the

ADVISORIES

Food + Beverage

A Makeover for
the Cosmetic
Industry: Legal
Style

By Allison B. Condra and Sherron L. Wiggins

02.21.23

signed into law

H.R. 2617

https://www.whitehouse.gov/briefing-room/legislation/2022/12/29/bill-signed-h-r-2617/
https://www.congress.gov/bill/117th-congress/house-bill/2617?r=4&s=4
https://www.dwt.com/expertise/industries/food-beverage
https://www.dwt.com/expertise/industries/food-beverage
https://www.dwt.com/people/c/condra-allison-b
https://www.dwt.com/people/c/condra-allison-b
https://www.dwt.com/people/w/wiggins-sherron
https://www.dwt.com/people/w/wiggins-sherron
https://www.whitehouse.gov/briefing-room/legislation/2022/12/29/bill-signed-h-r-2617/
https://www.whitehouse.gov/briefing-room/legislation/2022/12/29/bill-signed-h-r-2617/
https://www.congress.gov/bill/117th-congress/house-bill/2617?r=4&s=4
https://www.congress.gov/bill/117th-congress/house-bill/2617?r=4&s=4


appearance, and articles intended for use as a component of any such

articles; except that such term shall not include soap."

Aptly titled the "Modernization of Cosmetics Regulation Act of 2022"

(the "MCRA"), the MCRA adds 11 new sections to the cosmetics subtitle

of the Federal Food, Drug, and Cosmetic Act ("FDCA"). Included in those

eleven new sections are the following provisions:

• Facilities that manufacture or process cosmetics must register

the facility with the FDA (note: a co-manufacturer is required to

submit just one registration even if manufacturing or processing

cosmetics on behalf of multiple companies).

• A "cosmetic product listing" must be submitted to Food and Drug

Administration ("FDA") for each cosmetic product marketed in the

U.S., which must contain information including but not limited to

the facility registration number where the cosmetic product is

manufactured or processed and a list of ingredients (not

formulas) in the cosmetic product, including fragrances, �lavors,

or colors.

• The FDA must promulgate regulations to establish good

manufacturing practices for the manufacturing and processing

of cosmetics.

• A "responsible person" (generally de�ined as the manufacturer,

packer, or distributor of a cosmetic product whose name appears

on the label of such cosmetic product) must submit to FDA

within a certain timeframe information about any reports of

serious adverse events associated with cosmetic products

manufactured, packed, or distributed by such person.

• A "responsible person" for a cosmetic product must ensure that



there is adequate substantiation of the safety of the cosmetic

product and must maintain records supporting that conclusion.

• Cosmetic products must include on the product label contact

information for a "responsible person" and information about

fragrance allergens, if any.

• The FDA now has mandatory recall authority and access to

records if the FDA has a "reasonable belief that a cosmetic

product, including an ingredient in such cosmetic product, and

any other cosmetic product that the [FDA] reasonably believes is

likely to be affected in a similar manner, is likely to be adulterated

such that the use or exposure to such product presents a threat

of serious adverse health consequences or death to humans."

Small businesses whose average gross annual sales of cosmetic

products in the Unites States for a previous three-year period is less than

$1,000,000, adjusted for in�lation, are generally exempt from complying

with the MCRA's good manufacturing provision and registration and

product listing requirement; however, the exemption does not apply to

any "responsible person" that manufactures or processes cosmetics

products that (i) come into contact with mucus membrane of the eye

under customary or usual use; (ii) are injected; (iii) are intended for

internal use; and/or (iv) alter the appearance for more than 24 hours

under customer or usual use. The MCRA does not prevent states from

prohibiting the use or limiting the amount of an ingredient in a cosmetic

product or from continuing in effect cosmetic product ingredient

reporting to the state (e.g., cosmetic ingredient reporting requirement

under 

.)

The MCRA also requires the FDA to assess the use of per�luoroalkyl and

California's Cosmetic Fragrance and Flavor Ingredient Right to

Know Act of 2020
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poly�luoroalkyl substances (referred to as PFOS and PFAS) in cosmetic

products and to submit a report to Congress on its �indings. Further,

Congress used the MCRA to express its "sense … that animal testing

should not be used for the purposes of safety testing on cosmetic

products and should be phased out with the exception of appropriate

allowances." No speci�ic prohibitions or timelines were provided.

As next steps after reviewing this high-level overview of the MCRA, we

recommend digging into the speci�ic language to understand the

potential obligations and how the MCRA may apply to your business.

We are happy to help.
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FDA issues draft guidance on labeling of
plant-based milk alternatives

On February 22, 2023, the U.S. Food and Drug Administration (FDA) issued a draft guidance document

recommending that plant-based alternative milks that use “milk” in the name (e.g., “soy milk”, “almondmilk,”

“oat milk”), and that have a nutrient composition that differs frommilk, be labeled with “voluntary nutrient

statements” to help consumers understand the nutritional differences in the products. Importantly, FDA does

not discourage use of the term “milk” in the naming of these products and finds that consumers generally

understand that plant-based alternative are distinct frommilk. Comments are due April 24, 2023.

Background

In recent years, there has been a dramatic increase in the sale and consumption of plant-based milk alternatives. Although

there is a standard of identity established for milk, FDA has not established a corresponding standard of identity or

compositional requirements for plant-based milk alternatives. To provide additional clarity in the labeling of these products, in

September 2018, FDA issued a notice requesting public comment on “the labeling of plant-based products with names that

include the names of dairy foods such as ‘milk,’ ‘cultured milk,’ ‘yogurt’ and ‘cheese’”, and received more than 13,000

comments. These comments “helped to inform the development of this draft guidance,” which is outlined below.

Draft Guidance Content

Consumer Perceptions of Plant-Based Milk Alternatives

FDA explains that consumer research indicates consumers generally do not mistake plant-based alternatives for milk. One such

study found that “about three-quarters of its respondents understood that plant-based milk alternatives do not contain milk;

fewer than 10 percent believed that plant-based milk alternatives do contain milk, and the remainder did not know.”

FDA also cites the results of its own focus groups, which indicated most participants were not confused about plant-based milk

alternatives containing milk and refer to plant-based milk alternatives as “milk.” Other key points from this research include

that participants view the names “beverage” and “drink” (e.g., “almond beverage”) as potentially suggesting a lower quality than

a product called “milk”; and that consumers understand that plant-based milk alternatives are distinct from milk and choose to

purchase them because they are not milk.

FDA finds, however, that some research suggests consumers do not understand the nutritional differences between plant-based

milks and milks, with some consumers believing the plant-based alternatives are healthier than milk or have a nutritional

content similar to milk.

Nutritional Differences

1 2
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FDA cites the fact that the Dietary Guidelines for Americans 2020-2025 (DGA) includes soy beverages and soy yogurt

alternatives fortified with calcium, vitamin A, and vitamin D in the Dairy Group based on their similar nutrient compositions

and use in meals. However, the DGA also states that other plant-based milk alternatives, such as those made from almond, rice,

coconut, and hemp, may contain calcium, “but they are not included as part of the dairy group because their overall nutritional

content is not similar to dairy milk and fortified soy beverages.” FDA cites analysis in the 2015 and 2020 Dietary Guidelines

Advisory Committee (DGAC) reports on the lack of potentially important nutrients (e.g., protein, magnesium, phosphorus, and

potassium) in plant-based milk alternatives. FDA concludes that “consistently consuming plant-based milk alternatives that do

not have a similar nutritional composition to milk in place of milk, without the addition of other foods to supply the missing

nutrients, could lead to further inadequate intakes of nutrients of public health concern and other nutrients that pose a special

public health challenge.”

FDA Recommendations for Labeling Plant-Based Milk Alternatives

In the guidance, FDA provides questions and answers regarding 1) naming principles for plant-based milk alternatives and 2)

recommendations for voluntary nutrient statements.

Naming of Plant-Based Milk Alternatives

• Common or Usual Name: Under the Federal Food, Drug and Cosmetic Act (FFDCA) and FDA regulations, “non-

standardized foods,” or foods that do not have a standard of identity, must be labeled using the common or usual name,

which can be established through regulation or common usage. In the draft guidance, FDA recognizes that soy milk and

almond milk are established as common or usual names based on common usage. FDA also states that names that use

the term “beverage” or “drink”, e.g., “soy beverage” are used less frequently, but are also in common usage.

◦ FDA also discusses that “plant-based milk” or “dairy-free milk” are insufficiently descriptive and the plant source

should be identified in the name.

• Imitation Food Labeling: The FFDCA and FDA regulations also provide for “imitation” labeling for a food that “is a

substitute for and resembles another food but is nutritionally inferior to that food.” In the draft guidance, FDA

recognizes that not all plant-based milk alternatives meet the definition of an imitation food, but to the extent they do,

the agency intends to exercise enforcement discretion with respect to the imitation foods labeling regulation. This is

based on FDA’s findings that consumers generally understand that plant-based alternatives and milk are distinct

products, and that they purchase these products because they are not milk. Both of these factors reinforce that these

foods do not raise the historic concern underlying the imitation foods labeling requirement, which was to protect

consumers from an “uninformed purchase of an inferior substitute product which could be mistaken for a traditional

food product.”

• “Dairy-Free” or “Non-Dairy”: In the draft guidance, FDA encourages the labeling of products as dairy free or non-

dairy when the terms are used to educate consumers in a truthful and not misleading manner, but does not offer a

definition of either term.

Voluntary Nutrient Statements

FDA recommends that plant-based milk alternatives that use “milk” in the name (e.g., “soy milk”), and that have different

nutrient compositions from milk, bear a “voluntary nutrient statement” on the product label describing how it is nutritionally

different. One example of a possible disclosure is “Contains lower amounts of [nutrient name(s)] than milk”, placed on the

principal display panel (PDP), either next to the product name, or elsewhere on the PDP with an asterisk next to the statement

and the product name.

• Covered Products: Generally, plant-based milk alternatives that are not labeled with the term “milk” and that instead

are named using terms like “beverage” or “drink”, are not subject to the voluntary statements, unless they bear a relative

claim comparing the product to milk (e.g., “50% more calcium than milk”). The voluntary statements do not apply to

other plant-based dairy alternatives such as plant-based cheese, yogurt, or kefir alternatives.

6
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• Nutrient Differences: To determine whether a plant-based milk alternative has a nutrient composition that is

different from milk, the guidance recommends the use of the U.S. Department of Agriculture (USDA) Food and

Nutrition Service (FNS) Fluid Milk Substitutes Nutrient Criteria, which is summarized at Appendix A. The covered

nutrients include calcium, protein, vitamin A, vitamin D, magnesium, phosphorous, potassium, riboflavin, and vitamin

B12.

◦ Magnesium: FDA recognizes that magnesium is listed in the FNS criteria, and is recommending that when a

plant-based milk alternative has a lower amount of magnesium than milk, companies should use the disclosure,

even though magnesium is not an under-consumed nutrient.

◦ Added sugars: FDA’s recommendations do not include a disclosure related to added sugars content.

• Relative Claims: The draft guidance recognizes it is appropriate to use relative nutrient-content claims comparing

plant-based milk alternatives to milk. However, if the plant-based alternative milk contains lower amounts of the

nutrients discussed above than milk, FDA recommends the use of a voluntary nutrient statement or symbol leading to a

voluntary nutrient statement on the PDP.

* * *

Why it matters: The draft guidance has been in the works for almost 5 years, since then-FDA Commissioner Dr. Scott

Gottlieb stated that “an almond doesn’t lactate” and expressed possible concerns about the labeling of plant-based milks based

on the levels of nutrients like vitamin D and protein in some products compared to milk. The draft guidance reflects these

concerns in its recommendations, while balancing consumer perceptions of the plant-based milk alternatives category.

In addition, although FDA carves out other plant-based alternative foods from the draft guidance, we can anticipate that FDA

may consider similar principles when issuing its separate forthcoming draft guidance on the labeling of such products. We

understand FDA expects to publish this draft guidance in summer 2023.

Next Steps

Comments on the draft guidance are due April 24, 2023. The draft guidance does not include a recommended timeline for

adding the voluntary statements. We encourage trade associations and companies to submit comments to FDA and are available

to assist.

Click here to view Appendix A.

Click here to view Appendix B.

Authored by Elizabeth Fawell, Veronica Colas, and Molly Mulligan.
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